Amendmentsto the Federal Rules of Bankruptcy Procedure
(Effective December 1, 2007)

The attached amendments to the Federal Rules of Bankruptcy Procedure were approved by
the Judicial Conference at its September 2006 session. The amendments have since been approved
by the Supreme Court and transmitted to Congressfor review. Barring enactment of legislation to
reject, modify or defer the rules, they will take effect as a matter of law on December 1, 2007.
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Excerpt of the Judicial Conference Report

Proposed Amendments

Rule 1014
Rule 3007
Rule 4001

Rule 6003 (new)
Rule 6006

Rule 7007.1
Rule 9005.1 (new)
Rule 9037 (new)

Rule5.1 F.R. Civ. P.
(Appliesto Rule 9005.1)




EXCERPT FROM THE
REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:
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Implementing E-Government Act

The Advisory Committees on Appellate, Bankruptcy, Civil, and Criminal Rules
submitted proposed uniform language for an amendment to Appellate Rule 25, and for new
Bankruptcy Rule 9037, new Civil Rule 5.2, and new Criminal Rule 49.1 with a recommendation
that they be approved and transmitted to the Judicial Conference. The proposed amendments
and new rules implement the privacy and security provisions of § 205 of the E-Government Act
of 2002 (Pub. L. No. 107-347, as amended by Pub. L. No. 108-281), governing electronic filings
in federal court. The amendments and rules were published for public comment for a six-month
period. The scheduled public hearings were canceled because only one witness requested to
testify. That witness testified at the Committee’s January meeting with the chairs of the advisory
committees present.

The proposed package of amendments and new rules is derived from the privacy policy
adopted by the Judicial Conference in September 2001 to address concerns arising from public
access to electronic case filings (JCUS-SEP/OCT 01, pp. 52-53). The Conference policy
requires that documents in case files generally be made available electronically to the same
extent that they are available at the courthouse, provided that certain “personal data identifiers”
are redacted in the public file, including the first five digits of a social-security number, the name

of a minor, and the date of a person’s birth.



In accordance with the Act’s call for uniformity, the proposed new rules are identical in
many respects. For example, certain pre-existing records of administrative, agency, and state-
court proceedings and pro se habeas corpus filings are exempted from the redaction requirement
under each of the proposed rules. Under another uniform provision, a court may, for good cause,
authorize redaction of information in addition to personal identifiers or limit a nonparty’s remote
electronic access to documents to safeguard privacy interests. Each proposed rule also permits
the filer of a document to elect not to redact the filer’s own personal-identifier information,
waiving the rule’s protections.

There are a few differences in the proposed rules to account for factors unique to each
set of rules. Proposed Civil Rule 5.2 specifically limits remote access to social security and
immigration electronic case filings. The Social Security Administration and Department of
Justice asked the advisory committee to give special treatment to these cases due to the
prevalence of sensitive information and the volume of filings. Remote electronic access by
nonparties is limited in these cases to the docket and the written dispositions of the court unless
the court orders otherwise. Proposed new Criminal Rule 49.1 permits the partial redaction of an
individual’s home address and an exemption from redaction for certain information needed for
forfeitures. Additional filings are exempted from the redaction requirement, including arrest and
search warrants, charging documents, and documents filed before the filing of a criminal charge.
Proposed Bankruptcy Rule 9037 uses several different terms consistent with terms used in the
Bankruptcy Code. It also requires disclosure of the full names of a debtor, even if a minor. New
Appellate Rule 25(a)(5) would apply the privacy rule that had applied to the case below to
govern in the case on appeal.

The Committee on Court Administration and Case Management raised a concern during
the public-comment period that remote electronic access to an indictment might jeopardize the
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safety of the foreperson signing it. Under Criminal Rule 6(c), the foreperson must sign all
indictments, and under Rule 6(f) an indictment must be returned in open court. No empirical
data has been presented showing added risks to forepersons whose signatures on indictments
have been publicly available. Such evidence as there is suggests that forepersons have not been
subject to threat because the indictment has been part of the public case file. Nor is an easy
practical administrative solution apparent to redact a foreperson’s name from the record. For
these reasons and because the advisory committee determined that redaction of the foreperson’s
name would raise sensitive policy questions about the public nature of criminal proceedings, the
advisory committee decided that the issue requires further careful study. The advisory
committee will undertake this study promptly. However, the advisory committee decided that
the study should not delay proceeding with the proposed new rule. The Committee on Court
Administration and Case Management approves of this approach to this issue.
Na——
FEDERAL RULES OF BANKRUPTCY PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Bankruptcy Rules submitted proposed amendments to
Bankruptcy Rules 1014, 3007, 4001, 6006, and 7007.1, and new Rules 6003, 9005.1, and 9037
with a recommendation that they be approved and transmitted to the Judicial Conference. The
proposed amendments and rules were circulated to the bench and bar for comment in August
2005. The scheduled public hearing on the proposed changes was canceled because no one
asked to testify.

The proposed amendment to Rule 1014 is consistent with general case law and states
explicitly that a court on its own motion may dismiss or transfer a case that had been initially
filed in an improper district.
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The proposed amendment to Rule 3007 prohibits a party in interest from including in a
claim objection a request for relief that requires an adversary proceeding. The amendment also
allows a party to join a maximum of 100 claims in a single, omnibus objection. The amendment
specifies the content and limits the nature of objections that may be joined in the single filing. It
also establishes minimum standards intended to protect the claimants’ due process rights.

The proposed amendment to Rule 4001 requires a movant to provide a proposed order
granting relief, together with notice to interested parties, when requesting authority to use cash
collateral, to obtain credit, or to obtain approval of agreements to provide adequate protection,
modify, or terminate the stay, or to grant a senior or equal lien on property. The amendment
requires the movant to include within the motion a statement not to exceed five pages that
concisely describes the material provisions of the relief requested.

Proposed new Rule 6003 limits the granting of interim and final relief by the court during
the first 20 days after commencement of a case. Absent a showing of immediate and irreparable
harm, a court cannot grant relief during the first 20 days of a case on applications for the
employment of professional persons, motions for the use, sale, or lease of property of the estate
(other than a motion under Rule 4001), and motions to assume or assign executory contracts and
unexpired leases. The proposed rule is designed to alleviate the acute time pressures present at
the start of a case so that full and careful consideration can be given to matters that may have a
fundamental and long-lasting impact on the case.

Rule 6006 would be amended to authorize a movant to file an omnibus motion rejecting,
or under specific circumstances assuming or assigning, a maximum of 100 executory contracts
or unexpired leases. The amendment establishes minimum standards intended to ensure the
protection of the claimants’ due process rights. Under the amendment, the trustee may assume,
but not assign, multiple executory contracts and unexpired leases in the omnibus motion.
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The proposed amendment to Rule 7007.1 clarifies that a party must file its corporate
ownership statement with the first paper filed with the court in an adversary proceeding.

Proposed new Rule 9005.1 makes Civil Rule 5.1, dealing with notice requirements in
cases involving a constitutional challenge of a statute, applicable to all contested matters and
other proceedings in a bankruptcy case.

Proposed new Rule 9037 implements the E-Government Act and has been discussed
above.

The Committee concurred with the recommendations of the advisory committee.

Recommendation: That the Judicial Conference approve the proposed

amendments to Bankruptcy Rules 1014, 3007, 4001, 6006, and 7007.1, and new

Bankruptcy Rules 6003, 9005.1, and 9037 and transmit them to the Supreme

Court for its consideration with a recommendation that they be adopted by the
Court and transmitted to Congress in accordance with the law.

* kK *x
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AMENDMENTS TO THE FEDERAL
RULES OF BANKRUPTCY PROCEDURE

Rule 1014. Dismissal and Change of Venue

(a) DISMISSAL AND TRANSFER OF CASES.

(1) Cases Filed in Proper District.

If a petition is filed in the proper district, the court, on
the timely motion of a party in interest or on its own
motion, and after hearing on notice to the petitioners, the
United States trustee, and other entities as directed by
the court, may transfer the case to any other district if the
court determines that the transfer is in the interest of
justice or for the convenience of the parties.

(2) Cases Filed in Improper District.

If a petition 1is filed in an improper district, the court,
on the timely motion of a party in interest or on its own
motion, and after hearing on notice to the petitioners, the

United States trustee, and other entities as directed by
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the court, may dismiss the case or transfer it to any other
district if the court determines that transfer is in the
interest of justice or for the convenience of the parties.

* ok ok k%
Rule 3007. Objections to Claims

(a) OBJECTIONS TO CLAIMS. An objection to the
allowance of a claim shall be in writing and filed. A copy
of the objection with notice of the hearing thereon shall be
mailed or otherwise delivered to the claimant, the debtor
or debtor in possession, and the trustee at least 30 days
prior to the hearing.

(b) DEMAND FOR RELIEF REQUIRING AN
ADVERSARY PROCEEDING. A party in interest shall
not include a demand for relief of a kind specified in Rule
7001 in an objection to the allowance of a claim, but may

include the objection in an adversary proceeding.
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(¢ LIMITATION ON JOINDER OF CLAIMS

OBJECTIONS. Unless otherwise ordered by the court or
permitted by subdivision (d), objections to more than one
claim shall not be joined in a single objection.

(d) OMNIBUS OBJECTION. Subject to subdivision
(e), objections to more than one claim may be joined in an
omnibus objection if all the claims were filed by the same
entity, or the objections are based solely on the grounds
that the claims should be disallowed, in whole or in part,
because:

(1) they duplicate other claims;

(2) they have been filed in the wrong case;

(3) they have been amended by subsequently filed
proofs of claim;

(4) they were not timely filed;
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(5) they have been satisfied or released during the
case in accordance with the Code, applicable rules, or a
court order;

(6) they were presented in a form that does not
comply with applicable rules, and the objection states that
the objector is unable to determine the validity of the
claim because of the noncompliance;

(7) they are interests, rather than claims; or

(8) they assert priority in an amount that exceeds
the maximum amount under § 507 of the Code.

(e) REQUIREMENTS FOR OMNIBUS OBJECTION.
An omnibus objection shall:

(1) state in a conspicuous place that claimants

receiving the objection should locate their names and

claims in the objection;
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(2) list claimants alphabetically, provide a cross-
reference to claim numbers, and, if appropriate, list
claimants by category of claims;

(3) state the grounds of the objection to each claim
and provide a cross-reference to the pages in the omnibus
objection pertinent to the stated grounds;

(4) state in the title the identity of the objector and
the grounds for the objections;

(5) be numbered consecutively with other omnibus
objections filed by the same objector; and

(6) contain objections to no more than 100 claims.

() FINALITY OF OBJECTION. The finality of any
order regarding a claim objection included in an omnibus
objection shall be determined as though the claim had

been subject to an individual objection.
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Rule 4001. Relief from Automatic Stay; Prohibiting
or Conditioning the Use, Sale, or Lease of Property;
Use of Cash Collateral; Obtaining Credit;
Agreements

EE

(b) USE OF CASH COLLATERAL.
(1) Motion,; Service.

(A) Motion. A motion for authority to use cash
collateral shall be made in accordance with Rule 9014 and
shall be accompanied by a proposed form of order.

(B) Contents. The motion shall consist of or (if
the motion is more than five pages in length) begin with a
concise statement of the relief requested, not to exceed
five pages, that lists or summarizes, and sets out the
location within the relevant documents of, all material
provisions, including:

(1) the name of each entity with an interest

in the cash collateral;
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(1) the purposes for the use of the cash
collateral;

(i11) the material terms, including duration,
of the use of the cash collateral; and

(iv) any liens, cash payments, or other
adequate protection that will be provided to each entity
with an interest in the cash collateral or, if no additional
adequate protection is proposed, an explanation of why
each entity’s interest is adequately protected.

(C) Service. The motion shall be served on:

(1) any entity with an interest in the cash collateral; (2)
any committee elected under § 705 or appointed under
§ 1102 of the Code, or its authorized agent, or, if the case
1s a chapter 9 municipality case or a chapter 11
reorganization case and no committee of unsecured

creditors has been appointed under § 1102, the creditors
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included on the list filed under Rule 1007(d); and (3) any
other entity that the court directs.
* ok kKK
(c) OBTAINING CREDIT.
(1) Motion, Seruvice.

(A) Motion. A motion for authority to obtain
credit shall be made in accordance with Rule 9014 and
shall be accompanied by a copy of the credit agreement
and a proposed form of order.

(B) Contents. The motion shall consist of or (if
the motion is more than five pages in length) begin with a
concise statement of the relief requested, not to exceed
five pages, that lists or summarizes, and sets out the
location within the relevant documents of, all material
provisions of the proposed credit agreement and form of
order, including interest rate, maturity, events of default,

liens, borrowing limits, and borrowing conditions. If the
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proposed credit agreement or form of order includes any of
the provisions listed below, the concise statement shall
also: briefly list or summarize each one; identify its
specific location in the proposed agreement and form of
order; and identify any such provision that is proposed to
remain in effect if interim approval is granted, but final
relief is denied, as provided under Rule 4001(c)(2). In
addition, the motion shall describe the nature and extent
of each provision listed below:

(1) a grant of priority or a lien on property of
the estate under § 364(c) or (d);

(11) the providing of adequate protection or
priority for a claim that arose before the commencement
of the case, including the granting of a lien on property of
the estate to secure the claim, or the use of property of the
estate or credit obtained under § 364 to make cash

payments on account of the claim;
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(111) a determination of the validity,
enforceability, priority, or amount of a claim that arose
before the commencement of the case, or of any lien
securing the claim,;

(iv) a waiver or modification of Code
provisions or applicable rules relating to the automatic
stay;

(v) a waiver or modification of any entity’s
authority or right to file a plan, seek an extension of time
in which the debtor has the exclusive right to file a plan,
request the use of cash collateral under § 363(c), or
request authority to obtain credit under § 364;

(vi) the establishment of deadlines for filing
a plan of reorganization, for approval of a disclosure
statement, for a hearing on confirmation, or for entry of a

confirmation order;
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(vil) a waiver or modification of the
applicability of nonbankruptcy law relating to the
perfection of a lien on property of the estate, or on the
foreclosure or other enforcement of the lien;

(viil) a release, waiver, or limitation on any
claim or other cause of action belonging to the estate or
the trustee, including any modification of the statute of
limitations or other deadline to commence an action;

(ix) the indemnification of any entity;

(x) a release, waiver, or limitation of any
right under § 506(c); or

(x1) the granting of a lien on any claim or
cause of action arising under §§ 544, 545, 547, 548, 549,
553(b), 723(a), or 724(a).

(C) Service. The motion shall be served on: (1)
any committee elected under § 705 or appointed under

§ 1102 of the Code, or its authorized agent, or, if the case
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1s a chapter 9 municipality case or a chapter 11
reorganization case and no committee of unsecured
creditors has been appointed under § 1102, on the
creditors included on the list filed under Rule 1007(d);

and (2) on any other entity that the court directs.

L I

(d) AGREEMENT RELATING TO RELIEF FROM
THE AUTOMATIC STAY, PROHIBITING OR
CONDITIONING THE USE, SALE, OR LEASE OF
PROPERTY, PROVIDING ADEQUATE PROTECTION,
USE OF CASH COLLATERAL, AND OBTAINING
CREDIT.

(1) Motion, Seruvice.
(A) Motion. A motion for approval of any of the
following shall be accompanied by a copy of the agreement

and a proposed form of order:
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(1) an agreement to provide adequate
protection;

(i1) an agreement to prohibit or condition the
use, sale, or lease of property;

(i11) an agreement to modify or terminate the
stay provided for in § 362;

(1v) an agreement to use cash collateral; or

(v) an agreement between the debtor and an
entity that has a lien or interest in property of the estate
pursuant to which the entity consents to the creation of a
lien senior or equal to the entity’s lien or interest in such
property.

(B) Contents. The motion shall consist of or (if

the motion is more than five pages in length) begin with a
concise statement of the relief requested, not to exceed
five pages, that lists or summarizes, and sets out the

location within the relevant documents of, all material
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provisions of the agreement. In addition, the concise
statement shall briefly list or summarize, and identify the
specific location of, each provision in the proposed form of
order, agreement, or other document of the type listed in
subdivision (c)(1)(B). The motion shall also describe the
nature and extent of each such provision.

(C) Service. The motion shall be served on:
(1) any committee elected under § 705 or appointed under
§ 1102 of the Code, or its authorized agent, or, if the case
1s a chapter 9 municipality case or a chapter 11
reorganization case and no committee of unsecured
creditors has been appointed under § 1102, on the
creditors included on the list filed under Rule 1007(d);

and (2) on any other entity the court directs.

L I
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Rule 6003. Interim and Final Relief Immediately
Following the Commencement of the Case —
Applications for Employment; Motions for Use,
Sale, or Lease of Property; and Motions for
Assumption or Assignment of Executory Contracts

Except to the extent that relief is necessary to avoid
immediate and irreparable harm, the court shall not,
within 20 days after the filing of the petition, grant relief
regarding the following:

(a) an application under Rule 2014;

(b) a motion to use, sell, lease, or otherwise incur an
obligation regarding property of the estate, including a
motion to pay all or part of a claim that arose before the
filing of the petition, but not a motion under Rule 4001;
and

(c) a motion to assume or assign an executory contract

or unexpired lease in accordance with § 365.
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Rule 6006. Assumption, Rejection or Assignment of
an Executory Contract or Unexpired Lease

* k k k%

(e) LIMITATIONS. The trustee shall not seek
authority to assume or assign multiple executory
contracts or unexpired leases in one motion unless: (1) all
executory contracts or unexpired leases to be assumed or
assigned are between the same parties or are to be
assigned to the same assignee; (2) the trustee seeks to
assume, but not assign to more than one assignee,
unexpired leases of real property; or (3) the court
otherwise authorizes the motion to be filed. Subject to
subdivision (f), the trustee may join requests for authority
to reject multiple executory contracts or unexpired leases
In one motion.

() OMNIBUS MOTIONS. A motion to reject or, if

permitted under subdivision (e), a motion to assume or
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assign multiple executory contracts or unexpired leases
that are not between the same parties shall:

(1) state in a conspicuous place that parties
receiving the omnibus motion should locate their names
and their contracts or leases listed in the motion;

(2) list parties alphabetically and identify the
corresponding contract or lease;

(3) specify the terms, including the curing of
defaults, for each requested assumption or assignment;

(4) specify the terms, including the identity of each
assignee and the adequate assurance of future
performance by each assignee, for each requested
assignment;

(5) be numbered consecutively with other omnibus
motions to assume, assign, or reject executory contracts or

unexpired leases; and
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(6) be limited to no more than 100 executory
contracts or unexpired leases.

(g) FINALITY OF DETERMINATION. The finality of
any order respecting an executory contract or unexpired
lease included in an omnibus motion shall be determined
as though such contract or lease had been the subject of a
separate motion.

Rule 7007.1. Corporate Ownership Statement
* ok kK

(b) TIME FOR FILING. A party shall file the
statement required under Rule 7007.1(a) with its first
appearance, pleading, motion, response, or other request
addressed to the court. A party shall file a supplemental
statement promptly upon any change in circumstances

that this rule requires the party to identify or disclose.
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Rule 9005.1. Constitutional Challenge to a Statute
— Notice, Certification, and Intervention

Rule 5.1 F. R. Civ. P. applies in cases under the Code.

Rule 9037. Privacy Protection For Filings Made
with the Court

(a) REDACTED FILINGS. Unless the court orders
otherwise, in an electronic or paper filing made with the
court that contains an individual’s social-security number,
taxpayer-identification number, or birth date, the name of
an individual, other than the debtor, known to be and
1dentified as a minor, or a financial-account number, a
party or nonparty making the filing may include only:

(1) the last four digits of the social-security number
and taxpayer-identification number;

(2) the year of the individual’s birth;

(3) the minor’s initials; and

(4) the last four digits of the financial-account

number.
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(b) EXEMPTIONS FROM THE REDACTION

REQUIREMENT. The redaction requirement does not
apply to the following:

(1) a financial-account number that identifies the
property allegedly subject to forfeiture in a forfeiture
proceeding;

(2) the record of an administrative or agency
proceeding unless filed with a proof of claim;

(3) the official record of a state-court proceeding;

(4) the record of a court or tribunal, if that record
was not subject to the redaction requirement when
originally filed;

(5) a filing covered by subdivision (c¢) of this rule;
and

(6) a filing that is subject to § 110 of the Code.

(c) FILINGS MADE UNDER SEAL. The court may

order that a filing be made under seal without redaction.
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The court may later unseal the filing or order the entity
that made the filing to file a redacted version for the
public record.

(d) PROTECTIVE ORDERS. For cause, the court may
by order in a case under the Code:

(1) require redaction of additional information; or
(2) limit or prohibit a nonparty’s remote electronic
access to a document filed with the court.

(e)  OPTION FOR ADDITIONAL UNREDACTED
FILING UNDER SEAL. An entity making a redacted
filing may also file an unredacted copy under seal. The
court must retain the unredacted copy as part of the
record.

() OPTION FOR FILING A REFERENCE LIST. A
filing that contains redacted information may be filed
together with a reference list that identifies each item of

redacted information and specifies an appropriate
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1dentifier that uniquely corresponds to each item listed.
The list must be filed under seal and may be amended as
of right. Any reference in the case to a listed identifier
will be construed to refer to the corresponding item of
information.

(g) WAIVER OF PROTECTION OF IDENTIFIERS.
An entity waives the protection of subdivision (a) as to the
entity’s own information by filing it without redaction and

not under seal.
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Rule 5.1. Constitutional Challenge to a Statute —
Notice, Certification, and Intervention

(a) Notice by a Party. A party that files a pleading,
written motion, or other paper drawing into question
the constitutionality of a federal or state statute must
promptly:

(1) file a notice of constitutional question stating the
question and identifying the paper that raises it,
if:

(A) a federal statute is questioned and the
parties do not include the United States, one
of its agencies, or one of its officers or
employees in an official capacity; or

(B) a state statute is questioned and the parties
do not include the state, one of its agencies,
or one of its officers or employees in an

official capacity; and
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(2) serve the notice and paper on the Attorney
General of the United States if a federal statute
1s questioned — or on the state attorney general
if a state statute is questioned — either by
certified or registered mail or by sending it to an
electronic address designated by the attorney

general for this purpose.

(b) Certification by the Court. The court must, under

(c)

28 U.S.C. § 2403, certify to the appropriate attorney
general that a statute has been questioned.

Intervention; Final Decision on the Merits.
Unless the court sets a later time, the attorney
general may intervene within 60 days after the notice
1s filed or after the court certifies the challenge,
whichever is earlier. Before the time to intervene

expires, the court may reject the constitutional



(d)
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challenge, but may not enter a final judgment
holding the statute unconstitutional.

No Forfeiture. A party’s failure to file and serve the
notice, or the court’s failure to certify, does not forfeit
a constitutional claim or defense that is otherwise

timely asserted.
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