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  PLEASE TAKE NOTICE OF THE FOLLOWING: 

  1. A hearing to consider the Motion of Debtors and Debtors in Possession, 

Pursuant to Section 105(a) of the Bankruptcy Code and Bankruptcy Rules 7042 and 9014, for an 

Order:  (I) Bifurcating Consideration of Issues Relating to Reclamation Claims; (II) Establishing 

a Briefing Schedule for Consideration of Certain Common Issues; and (III) Granting Certain 

Related Relief (the "Motion"), filed by the above-captioned debtors and debtors in possession 

(collectively, the "Debtors"), shall be held before the Honorable Burton R. Lifland, United States 

Bankruptcy Judge, in Room 623 of the United States Bankruptcy Court, Alexander Hamilton 

Custom House, One Bowling Green, New York, New York 10004, on October 11, 2006 at 

10:00 a.m. (New York time), or as soon thereafter as counsel may be heard. 

2. Objections, if any, to the relief sought in the Motion must be made in 

writing, with a hard copy to chambers; conform to the Federal Rules of Bankruptcy Procedure 

and the Local Rules for the United States Bankruptcy Court Southern District of New York; and 

be filed with the Bankruptcy Court and served in accordance with the Amended Administrative 

Order, Pursuant to Rule 1015(c) of the Federal Rules of Bankruptcy Procedure, Establishing 

Case Management and Scheduling Procedures in these cases (Docket No. 574) (the "Case 

Management Order") so as to be actually received by the parties on the Special Service List and 

the General Service List not later than 4:00 p.m. (New York time) on October 3, 2006 

(the "Objection Deadline"). 

3. If no objections are timely filed and served with respect to the Motion, the 

Debtors shall, on or after the Objection Deadline, submit to the Court a final order substantially 

in the form attached to the Motion, which order shall be submitted and may be entered with no 

further notice or opportunity to be heard offered to any party. 
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4. Copies of the Motion, the Case Management Order, the Special Service 

List and the General Service List may be obtained on from the Court's website 

http://www.ecf.nysb.uscourts.gov or, without charge, at the website of the Debtors' claims and 

noticing agent at http://www.dana.bmcgroup.com. 

Dated:  September 20, 2006 
 New York, New York 

Respectfully submitted, 
 

/s/Corinne Ball                                                  
Corinne Ball (CB 8203) 
Richard H. Engman (RE 7861) 
JONES DAY 
222 East 41st Street 
New York, New York  10017 
Telephone:  (212) 326-3939 
Facsimile:  (212) 755-7306 
 
Heather Lennox (HL 3046) 
Carl E. Black (CB 4803) 
Ryan T. Routh (RR 1994) 
JONES DAY 
North Point 
901 Lakeside Avenue 
Cleveland, Ohio  44114 
Telephone:  (216) 586-3939 
Facsimile:  (216) 579-0212 
 
Jeffrey B. Ellman (JE 5638) 
JONES DAY 
1420 Peachtree Street, N.E. 
Suite 800 
Atlanta, Georgia  30309-3053 
Telephone:  (404) 521-3939 
Facsimile:  (404) 581-8330 
 
ATTORNEYS FOR DEBTORS AND 
DEBTORS IN POSSESSION 
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TO THE HONORABLE BURTON R. LIFLAND, 
UNITED STATES BANKRUPTCY JUDGE: 

Dana Corporation ("Dana") and 40 of its domestic direct and indirect subsidiaries, 

as debtors and debtors in possession (collectively, the "Debtors"), respectfully represent as 

follows: 

General Background 

1. On March 3, 2006 (the "Petition Date"), the Debtors filed voluntary 

petitions for relief under chapter 11 of title 11 of the United States Code (the "Bankruptcy 

Code").  By an order entered on the Petition Date, the Debtors' chapter 11 cases have been 

consolidated for procedural purposes only and are being administered jointly.  The Debtors are 

authorized to continue to operate their businesses and manage their properties as debtors in 

possession, pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. 

2. On March 10, 2006, the Office of the United States Trustee for the 

Southern District of New York (the "U.S. Trustee") appointed an official committee of unsecured 

creditors, pursuant to section 1102 of the Bankruptcy Code.  On June 27, 2006, the U.S. Trustee 

appointed an official committee of equity security holders, pursuant to section 1102 of the 

Bankruptcy Code.  On August 31, 2006, the U.S. Trustee appointed an official committee of 

non-union retired employees, pursuant to section 1114(d) of the Bankruptcy Code and as 

directed by an order of the Court entered on August 9, 2006 (Docket No. 2773). 

3. Debtor Dakota New York Corp. ("Dakota") is a New York corporation.  

Debtor Dana is the direct or indirect parent of Dakota and each of the other Debtors.  Dana 

maintains its corporate headquarters in Toledo, Ohio.  The Debtors and their nondebtor affiliates 

(collectively, the "Dana Companies") have over 100 leased and owned domestic business 
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locations and have operations in approximately 25 states, as well as in Mexico, Canada, 

11 countries in Europe and 14 countries elsewhere in the world. 

4. The Dana Companies are leading suppliers of modules, systems and 

components for original equipment manufacturers and service customers in the light, commercial 

and off-highway vehicle markets.  The products manufactured and supplied by the Dana 

Companies are used in cars; vans; sport-utility vehicles; light, medium and heavy trucks; and a 

wide range of off highway vehicles. 

5. As disclosed in Dana's Form 10-K filed on April 27, 2006, for the year 

ended December 31, 2005, the Dana Companies recorded revenue of approximately $8.7 billion 

and had assets of approximately $7.4 billion and liabilities totaling $6.8 billion.  As of the 

Petition Date, the Dana Companies had approximately 44,000 employees. 

Specific Background 

6. On or prior to June 30, 2006, over 450 parties (collectively, 

the "Reclamation Claimants") sent letters to the Debtors demanding the return of certain 

previously-shipped goods (collectively, the "Reclaimed Goods") and asserting reclamation 

claims (each, a "Reclamation Claim") against the Debtors in an aggregate amount of more than 

$297 million, pursuant to section 546(c) of the Bankruptcy Code. 

7. On March 29, 2006, the Court entered the Amended Final Order, Pursuant 

to Sections 105(a), 362 and 546(c) of the Bankruptcy Code and Bankruptcy Rule 9019(b):  

(A) Establishing Procedures for Resolving Reclamation Claims Asserted Against the Debtors 

and (B) Granting Certain Related Relief (Docket No. 724) (the "Reclamation Order"),1 

                                                 
1  A copy of the Reclamation Order is attached hereto as Exhibit A and incorporated herein by reference. 
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establishing certain procedures (the "Reclamation Procedures") as the sole and exclusive method 

for the resolution of Reclamation Claims. 

8. Pursuant to the Reclamation Procedures, the Debtors were required, on or 

before the 120th day after the Petition Date, to file a notice listing the Reclamation Claims and 

the Debtors' reconciliation of each such Reclamation Claim (the "Reclamation Notice").  

Reclamation Order, ¶ 2(c).  The Debtors filed the Reclamation Notice with the Court on 

June 30, 2006 (Docket No. 1650).2 

9. The reconciliation of Reclamation Claims described in the Reclamation 

Notice involved the assertion of various factual and legal defenses thereto.  The Debtors asserted 

that various fact-intensive defenses to the Reclamation Claims (collectively, the "Fact-Intensive 

Defenses")3 reduced the aggregate amount of Reclamation Claims acknowledged by the Debtors 

as valid (prior to the application of any available legal defenses) from the approximately 

$300 million worth of goods initially sought to be reclaimed to approximately $3 million. 

10. The Debtors also asserted that certain legal defenses to the Reclamation 

Claims based upon the existence of prior liens on the goods to be reclaimed (collectively, 

the "Prior Lien Defense") rendered all of the Reclamation Claims valueless.  Specifically, 

                                                 
2  A copy of the Reclamation Notice is attached hereto as Exhibit B and incorporated herein by reference. 
3  The Fact-Intensive Defenses, explained in detail at paragraph 15 of the Reclamation Notice, include 

(without limitation) reductions to Reclamation Claims attributable to:  (a) agreements between the Debtors 
and a Reclamation Claimant providing for the withdrawal or reduction of the Reclamation Claim; (b) the 
untimeliness of a Reclamation Claimant's demand letter; (c) a Reclamation Claimant's failure to adequately 
identify invoices corresponding to the goods reclaimed; (d) the Debtors' payment of the invoices underlying 
a Reclamation Claim; (e) the Debtors' consumption, alteration or modification of the goods reclaimed; 
(f) the Debtors' receipt of the reclaimed goods outside the 45-day period within which reclaimed goods 
must have been delivered to the Debtors pursuant to section 546(c) of the Bankruptcy Code; (g) reclaimed 
goods having been shipped to a non-Debtor party; (h) the Reclamation Claim having asserted amounts 
unrelated to goods delivered to the Debtors; and (i) any variance between the amount of a Reclamation 
Claim asserted in a Reclamation Claimant's initial demand letter and the amount asserted in later 
submissions of certain information in electronic spreadsheet format in support of the Reclamation Claim.  
The Debtors reserve the right, with respect to any litigation concerning the validity of any individual 
Reclamation Claim, to require the Reclamation Claimant to prove its prima facie case, all of which is 
encompassed within the definition of Fact-Intensive Defenses as used herein. 
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the Debtors explained in the Reclamation Notice that courts in this District have ruled, consistent 

with the provisions of the Bankruptcy Code, that reclamation claims are rendered valueless 

where such claims are subject to the superior rights of a holder of a security interest in the 

reclaimed goods.  See, e.g., In re Dairy Mart Convenience Stores, Inc., 302 B.R. 128, 134-36 

(Bankr. S.D.N.Y. 2003) (holding that reclamation claims were without value in light of a secured 

lender's prior floating lien on the debtor's inventory); see also 11 U.S.C. § 546(c) (expressly 

subjecting a seller's right to reclaim goods to "the prior rights of a holder of a security interest in 

such goods or the proceeds thereof . . . .").  As described in further detail below, the Reclamation 

Claims in the Debtors' chapter 11 cases similarly are subject to prior security interests that render 

them valueless.  Accordingly, after application of both the Fact-Intensive Defenses and the Prior 

Lien Defense, the reconciled total of each Reclamation Claim is identified in the Reclamation 

Notice as $0.00.4 

11. The Reclamation Notice informed the Reclamation Claimants of their 

right and opportunity to object to the proposed treatment of their respective Reclamation Claims 

within 30 days of service of the Reclamation Notice.5  To date, approximately 132 Reclamation 

                                                 
4  Because the Prior Lien Defense serves as a threshold defense — rendering the Reclamation Claims 

valueless regardless of their potential prima facie validity — the Debtors did not evaluate all of their 
available Fact-Intensive Defenses in detail unless a Reclamation Claimant provided the Debtors with 
information supporting its Reclamation Claim in a requested electronic format to assist in the review 
process.  Without access to this information in an electronic format, a manual review of each Reclamation 
Claim would have be exceptionally time-consuming and wasteful of the Debtors' limited resources.  The 
devotion of such resources is not appropriate, in the Debtors' view, unless and until the threshold Prior Lien 
Defense is determined not to apply.  In all cases, the Debtors reserve their rights to assert any and all 
defenses to a Reclamation Claim in any litigation of such claim, including any defenses based on 
information obtained though discovery. 

5  On July 12, 2006, the Debtors filed a Notice of Supplemental Service of Debtors' Notice of Reconciled 
Reclamation Claims Under Amended Final Order, Pursuant to Sections 105(a), 362 and 546(c) of the 
Bankruptcy Code and Bankruptcy Rule 9019(b):  (A) Establishing Procedures for Resolving Reclamation 
Claims Asserted Against the Debtors and (B) Granting Certain Related Relief (Docket No. 1808) 
(the "Notice of Supplemental Service"), correcting a clerical error that led to certain Reclamation Claimants 
being inadvertently omitted from the Debtors' initial service of the Reclamation Notice (collectively, 
the "Omitted Claimants").  Consistent with paragraph 2(e) of the Reclamation Order, the Omitted 
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Claimants (collectively, the "Objecting Claimants") have filed objections to the Reclamation 

Notice (collectively, the "Reclamation Objections").6  Approximately 320 Reclamation 

Claimants did not object to the Debtors' reconciliation of their Reclamation Claims and, pursuant 

to paragraph 2(f) of the Reclamation Order, each such claim is deemed finally allowed in the 

amount of $0.00.  The Reclamation Claims of the Objecting Claimants are referred to herein 

collectively as the "Remaining Reclamation Claims." 

Jurisdiction 

12. This Court has jurisdiction to consider this matter pursuant to 

28 U.S.C. § 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper 

before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

Relief Requested 

13. Pursuant to section 105(a) of the Bankruptcy Code and Rules 7042 and 

9014(c) of the Federal Rules of Bankruptcy Procedure (the "Bankruptcy Rules"), the Debtors 

seek the entry of an order:  (a) bifurcating the Court's consideration of (i) the Prior Lien Defense 

and (ii) the other aspects of the Remaining Reclamation Claims, including each claimant's prima 

facie case in support of its Remaining Reclamation Claim, the application of other Fact-Intensive 

Defenses and any other issues raised in the Reclamation Objections; (b) establishing a briefing 

schedule (the "Briefing Schedule") governing the consolidated litigation of the Prior Lien 

 
(continued…) 
 

Claimants were allowed until August 12, 2006 — 30 days from the date of service of the Notice of 
Supplemental Service — to object to the Reclamation Notice. 

6  The Debtors have agreed with two Reclamation Claimants to extend the deadline for such claimants to 
object to the Reclamation Notice to a date that has not yet passed.  No extension to the objection deadline 
has been, or will be, granted beyond October 2, 2006.  Accordingly, the aggregate number of objections to 
the Reclamation Notice may increase slightly after the filing of this Motion.  All additional parties filing 
timely objections to the Reclamation Notice will be considered to be Objecting Claimants and the 
objections of these parties will be considered Reclamation Objections, as those terms are used herein. 
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Defense with respect to all of the Remaining Reclamation Claims; and (c) only if necessary after 

the Court's determination of the Prior Lien Defense (i.e., if the Debtors do not prevail in whole 

on the Prior Lien Defense and the applicable claims are not otherwise resolved consensually), 

setting a date or dates for one or more conferences (each, a "Scheduling Conference") regarding 

the litigation of the Remaining Reclamation Claims, including establishing discovery guidelines, 

pretrial hearing dates, necessary briefing schedules and the scheduling of evidentiary hearings on 

each of the Remaining Reclamation Claims. 

Basis for Relief Requested 

14. By this Motion, the Debtors propose that the Court utilize its powers under 

the applicable provisions of the Bankruptcy Code and Bankruptcy Rules to establish an orderly 

process for the litigation of the Remaining Reclamation Claims of the Objecting Claimants.  

Section 105(a) of the Bankruptcy Code provides that "[t]he court may issue any order, process, 

or judgment that is necessary or appropriate to carry out the provisions of this title."  

11 U.S.C. § 105.  Bankruptcy Rule 7042(b), made applicable to contested matters by Bankruptcy 

Rule 9014(c), provides that "[t]he court, in furtherance of convenience or to avoid prejudice, or 

when separate trials will be conducive to expedition and economy, may order a separate trial 

of … any separate issue…." 

Bifurcation of the Fact-Intensive Defenses and the Prior Lien Defense 

15. To promote the expeditious and efficient resolution of disputes related to 

the Debtors' reconciliation of the Remaining Reclamation Claims, the Debtors submit that it is 

appropriate to bifurcate issues relating to the Prior Lien Defense (which is a common legal 

defense to all of the Remaining Reclamation Claims) and the Fact-Intensive Defenses and other 

issues (which are unique to each Remaining Reclamation Claim).  As such, the Debtors further 
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submit that the Prior Lien Defense should be determined by the Court prior to any litigation of 

the Fact-Intensive Defenses or any other issues relating to the Remaining Reclamation Claims. 

16. As described in the Reclamation Notice, the Debtors believe that the Prior 

Lien Defense presents a generally applicable, threshold defense to the validity of each 

Reclamation Claim.  Specifically, the Debtors have determined that approximately $377 million 

of their outstanding prepetition indebtedness was secured by liens on substantially all of their 

assets, including liens on the Reclaimed Goods.  This prepetition indebtedness was satisfied by 

the proceeds of a debtor in possession financing facility, which itself was secured by 

substantially identical liens.  In the Debtors' view, following the analysis in In re Dairy Mart 

Convenience Stores, Inc. and the express terms of section 546(c) of the Bankruptcy Code, the 

existence and satisfaction of these prior liens on the Reclaimed Goods renders otherwise valid 

Reclamation Claims valueless and entitled to only general unsecured claim status.  Many of the 

Objecting Claimants have expressed a contrary view of the law of this District in the 

Reclamation Objections. 

17. If the Court agrees with the Dairy Mart court's analysis and determines 

that the Prior Lien Defense is applicable here, further litigation of the Fact-Intensive Defenses 

and any other issues relating to the Remaining Reclamation Claims would be rendered 

unnecessary since a ruling in favor of the Debtors would render all of the Remaining 

Reclamation Claims valueless.  Moreover, the Prior Lien Defense does not depend upon facts 

specific to each Objecting Claimant, but instead depends upon a set of common facts relating to 

the Debtors' prepetition and postpetition financing arrangements.7  Thus, litigation of the 

                                                 
7  In addition, the relevant facts relating to these issues already have been determined in prior rulings of this 

Court.  Specifically, in the Final Order (I) Authorizing Debtors to (A) Obtain Postpetition Secured 
Financing Pursuant to 11 U.S.C. §§ 105(a), 361, 362, 363, 364(c)(1), 364(c)(2), 364(c)(3), 364(d)(1), 364(e) 
and 507 and Fed. R. Bankr. P. 2002, 4001 and 9014 and (B) Utilize Cash Collateral Pursuant to 11 U.S.C. 
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generally applicable Prior Lien Defense prior to any litigation of the Fact-Intensive Defenses or 

other issues would preserve the resources of the Debtors, the Objecting Claimants and the Court, 

while potentially obviating the need for the piecemeal and heavily fact-intensive litigation of the 

more than 130 individual Remaining Reclamation Claims (requiring discovery, briefing and 

evidentiary hearings).   

18. Accordingly, the litigation of the Prior Lien Defense in advance of the 

litigation of the Fact-Intensive Defenses and any other issues (if necessary) promotes the goals of 

convenience, expedition and economy referenced by Bankruptcy Rule 7042(b), and the Court 

should bifurcate their adjudication as requested herein.  To this end, the Debtors further request 

that any and all litigation (including discovery) related to the Fact-Intensive Defenses shall be 

stayed and postponed until after the Court (a) has ruled on the applicability of the Debtors' Prior 

Lien Defense to the Remaining Reclamation Claims and (b) has conducted the Scheduling 

Conferences described below. 

The Briefing Schedule 

19. The Debtors further request that the following Briefing Schedule be 

established for the litigation of the Prior Lien Defense: 

• The Debtors' initial brief (the "Initial Brief") in support of the Prior Lien 
Defense to the Remaining Reclamation Claims will be filed with the Court 
and served on all necessary parties no later than Monday, 
October 23, 2006 at 4:00 p.m., Eastern Time. 

• All briefs in response to the Initial Brief (collectively, the "Responsive 
Briefs") must be filed with the Court by Objecting Claimants that wish to 

 
(continued…) 
 

§ 363, and (II) Granting Adequate Protection to Prepetition Secured Parties Pursuant to 11 U.S.C. §§ 361, 
362, 363 and 364 (Docket No. 721), the Court determined that the Debtors' prepetition lenders held a valid 
and enforceable lien upon personal property of the Debtors, including, but not limited to, the goods 
received from each Objecting Claimant.  These findings are binding on the Debtors and the Objecting 
Claimants. 
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file further papers in response to the Initial Brief8 and served on all 
necessary parties no later than Tuesday, November 7, 2006 at 4:00 p.m., 
Eastern Time. 

• The Debtors' reply to the Responsive Briefs (the "Reply Brief") must be 
filed with the Court and served on all necessary parties no later than 
Wednesday, November 22, 2006 at 4:00 p.m., Eastern Time. 

20. The Debtors further request that a hearing at which all interested parties 

may be heard with respect to the Debtors' asserted Prior Lien Defense be scheduled to be 

conducted before the Court on November 29, 2006 at 10:00 a.m., Eastern Time — the date of a 

previously scheduled omnibus hearing in these chapter 11 cases — or at such other later date as 

may be established by the Court. 

Scheduling Conferences 

21. If and to the extent that the Debtors do not prevail with respect to the Prior 

Lien Defense, the Debtors and the Objecting Claimants likely will have to litigate the merits of 

the Remaining Reclamation Claims, including the prima facie case for each such claim and the 

other relevant Fact-Intensive Defenses.  If and when such litigation becomes necessary, the 

Debtors further request that the Court establish one or more scheduling conferences (collectively, 

the "Scheduling Conferences"), at which the Court would establish the parameters for the 

separate litigation of each of the Remaining Reclamation Claims, including by establishing 

discovery guidelines, pretrial hearing dates, necessary briefing schedules and evidentiary hearing 

dates for each of the Remaining Reclamation Claims.  If the Court determines that the Prior Lien 

Defense asserted by the Debtors are applicable to the Remaining Reclamation Claims and render 

such claims valueless, the Scheduling Conferences would not be necessary. 

                                                 
8  Regardless of whether a particular Objecting Claimant files a Responsive Brief, the Court's ruling on the 

Prior Lien Defense will apply to all of the Objecting Claimants. 
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Memorandum of Law 

22. This Motion includes citations to the applicable authorities and does not 

raise any novel issues of law.  Accordingly, the Debtors respectfully request that the Court waive 

the requirement contained in Local Bankruptcy Rule 9013-1(b) that a separate memorandum of 

law be submitted. 

Notice 

23. Pursuant to the Amended Administrative Order, Pursuant to Rule 1015(c) 

of the Federal Rules of Bankruptcy Procedure, Establishing Case Management and Scheduling 

Procedures (Docket No. 574) (the "Case Management Order"), entered on March 23, 2006, 

notice of this Motion has been given to (a) the parties identified on the Special Service List and 

the General Service List (as such terms are defined in the Case Management Order) and 

(b) counsel to the Objecting Claimants.  The Debtors submit that no other or further notice need 

be provided. 

No Prior Request 

24. No prior request for the relief sought in this Motion has been made to this 

or any other Court. 
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  WHEREFORE, the Debtors respectfully request that the Court:  (i) enter an order 

substantially in the form attached hereto as Exhibit C, granting the relief requested herein; and 

(ii) grant such other and further relief to the Debtors as the Court may deem proper. 

Dated: September 20, 2006 
New York, New York 

 

 

 

 

Respectfully submitted, 

     s/Corinne Ball                                            
Corinne Ball (CB 8203) 
Richard H. Engman (RE 7861) 
JONES DAY 
222 East 41st Street 
New York, New York  10017  
Telephone:  (212) 326-3939 
Facsimile:  (212) 755-7306 
 
Heather Lennox (HL 3046) 
Carl E. Black (CB 4803) 
Ryan T. Routh (RR 1994) 
JONES DAY 
North Point 
901 Lakeside Avenue 
Cleveland, Ohio  44114 
Telephone:  (216) 586-3939 
Facsimile:  (216) 579-0212 
 
Jeffrey B. Ellman (JE 5638) 
JONES DAY 
1420 Peachtree Street, N.E. 
Suite 800 
Atlanta, Georgia  30309-3053 
Telephone:  (404) 521-3939 
Facsimile:  (404) 581-8330 
 
ATTORNEYS FOR DEBTORS  
AND DEBTORS IN POSSESSION 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------
 
In re 
 
Dana Corporation, et al., 

 Debtors. 

---------------------------------------------------------------

x 
: 
: 
: 
: 
: 
: 
: 
x 

 
 
Chapter 11 
 
Case No. 06-10354 (BRL) 
 
(Jointly Administered) 

ORDER, PURSUANT TO SECTION 105(a) OF THE BANKRUPTCY  
CODE AND BANKRUPTCY RULES 7042 AND 9014:  (I) BIFURCATING  

CONSIDERATION OF ISSUES RELATING TO RECLAMATION  
CLAIMS; (II) ESTABLISHING A BRIEFING SCHEDULE FOR CONSIDERATION OF  
  CERTAIN COMMON ISSUES; AND (III) GRANTING CERTAIN RELATED RELIEF   

This matter coming before the Court on the Motion of Debtors and Debtors in 

Possession, Pursuant to Section 105(a) of the Bankruptcy Code and Bankruptcy Rules 7042 and 

9014:  (I) Bifurcating Consideration of Issues Relating to Reclamation Claims; (II) Establishing 

a Briefing Schedule for Consideration of Certain Common Issues; and (III) Granting Certain 

Related Relief (the "Motion"),1 filed by the debtors and debtors in possession in the 

above-captioned cases (collectively, the "Debtors"); the Court having reviewed the Motion and 

having considered the statements of counsel with respect to the Motion at a hearing before the 

Court (the "Hearing"); and the Court having found that (a) the Court has jurisdiction over this 

matter pursuant to 28 U.S.C. §§ 157 and 1334, (b) this is a core proceeding pursuant to 28 U.S.C. 

§ 157(b), (c) notice of the Motion and the Hearing was sufficient under the circumstances and 

(d) in light of the circumstances, the requirements of Local Bankruptcy Rule 9013-1(b) that a 

separate memorandum of law be filed in support of the Motion is waived; and the Court having 

                                                 
1  Capitalized terms not otherwise defined herein shall have the meanings given to them in the Motion. 
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determined that the legal and factual bases set forth in the Motion and at the Hearing establish 

just cause for the relief granted herein; 

IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED. 

2. This Court's consideration of the Prior Lien Defense to the Remaining 

Reclamation Claims shall be bifurcated from the consideration of the Fact-Intensive Defenses or 

any other issues relating to the Remaining Reclamation Claims, pursuant to Bankruptcy 

Rule 7042(b).  Any and all litigation (including discovery) related to the Fact-Intensive Defenses 

shall be stayed and postponed until after the Court (a) has ruled on the applicability of the 

Debtors' Prior Lien Defense to the Remaining Reclamation Claims and (b) has conducted the 

Scheduling Conferences described in paragraph 6 below. 

3. The following Briefing Schedule shall govern the litigation of the Prior 

Lien Defense: 

• The Initial Brief in support of the Prior Lien Defense to the Remaining 
Reclamation Claims shall be filed by the Debtors with the Court and 
served on all necessary parties no later than Monday, October 23, 2006 
at 4:00 p.m., Eastern Time. 

• All Responsive Briefs must be filed with the Court by Objecting 
Claimants that wish to file further papers in response to the Initial Brief 
and served on all necessary parties no later than Tuesday, 
November 7, 2006 at 4:00 p.m., Eastern Time. 

• Any Reply Brief must be filed by the Debtors with the Court and served 
on all necessary parties no later than Wednesday, November 22, 2006 
at 4:00 p.m., Eastern Time. 

4. A hearing with respect to the Prior Lien Defense shall be conducted by the 

Court on November 29, 2006 at 10:00 a.m., Eastern Time. 
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5. The ruling of the Court regarding the Prior Lien Defense shall be generally 

applicable to all Objecting Claimants, regardless of whether a particular Objecting Claimant files 

a Responsive Brief. 

6. If the Court determines that the Prior Lien Defense asserted by the Debtors 

is not applicable to the Remaining Reclamation Claims (or does not render the Reclamation 

Claims valueless), an initial Scheduling Conference shall be promptly scheduled for each 

Remaining Reclamation Claim that has not otherwise been resolved by the parties at which the 

Court shall (a) establish the parameters for the separate litigation of such claim (including by 

establishing discovery guidelines, pretrial hearing dates, necessary briefing schedules and an 

evidentiary hearing date) and (b) schedule any further necessary scheduling conferences.  

Dated:  New York, New York 
    , 2006         
      UNITED STATES BANKRUPTCY JUDGE 


