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DeMOSS, Circuit Judge:

Bonnevi |l |l e Power Adm nistration (“BPA’) appeals the district
court’s affirmance of two orders entered by the bankruptcy court.
Debtor Mrant Corporation and related entities filed a petition
under Chapter 11 of the Bankruptcy Code, triggering a dispute
between the parties regarding the ability of BPA to term nate an
executory contract for the future purchase of electric power. On

t he one hand, the Bankruptcy Code’ s automatic stay, effective upon



the filing of a Chapter 11 petition, precludes any act to obtain
possessi on of or exercise control over property of the estate. See
11 U S.C 8 362(a). On the other hand, in an executory contract
related to the future call of energy purchase by BPA see generally
8§ 365, the parties agreed to an i pso facto cl ause that provided for
default and a termnation paynent in the event of a bankruptcy
filing, see § 365(e).! BPA argues that the Bankruptcy Code (or the
“Code”) permts it totermnate the executory contract pursuant to
the contract’s i pso facto clause. See 8§ 365(e)(2)(A). The parties
now dispute the priority of the two Chapter 11 provisions: the
automatic stay and the termnation arguably permtted by the
conbi ned effect of the ipso facto clause and 8 365(e)(2)(A).

This appeal requires us to address the intersection of three
relevant statutory provisions: 11 U S. C 8§ 362(a) (the automatic
bankruptcy stay); 11 U.S.C. 8§ 365(e)(2)(A) (permtting a nondebtor
party to an executory contract to term nate or nodi fy such contract
when applicable |aw excuses the nondebtor from accepting or
rendering performance to the trustee or an assignee); and the Anti -
Assi gnnment Act (or “the Act”), 41 U.S.C. 8 15 (prohibiting transfer
of contracts to which the United States is a party).

Concl udi ng that the bankruptcy stay precedes any term nation

permtted by either the Anti-Assignnent Act or the agreenent of the

1See BLACK' s LawDicrioNaRY 847 (8th ed. 2004) (defining ipso
facto clause as a “contract clause that specifies the
consequences of a party’s bankruptcy”).
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parties, we affirmthe district court’s order declaring BPAto have

viol ated the automati c stay. Finding no abuse of discretioninthe

court’s determ nation that cause was not shown where the Anti-

Assignnent Act is not an applicable |aw under § 365(e)(2)(A), we

affirmalso the denial of BPA's notion to lift or nodify the stay.
| . Background

A Fact ual Background

Mrant Corporation is an international energy conpany that
produces and sells electricity in the United States and abroad.
Appel lee Mrant Anmericas Energy Marketing, L.P. (“Mrant”) is a
subsidiary of Mrant Corporation and engages in asset risk
managenent, including comodities, energy, and financial product
t radi ng. Mrant is responsible for procuring fuel and selling
power for Mrant Corporation’s operating facilities.

BPA is a federal power marketing agency within the United
States Departnent of Energy. BPA was created in 1937 by Congress
to market | ow cost hydroelectric power generated by a series of
federal dans along the Colunbia R ver in the Pacific Northwest.
See generally Bonneville Project Act of 1937, 16 U S. C 8§ 832
Originally, BPA marketed the energy produced for the benefit of the
public, particularly donmestic and rural cust oners, gi vi ng
preference and priority to public bodies and cooperatives. See 8§
832c(a). For sonme tinme, surplus in energy production neant BPA

could market freely to all who desired to purchase in the area. In



1980, increasing demands upon the supply triggered, in part,
Congress’s enactnment of the Pacific Northwest Electric Power
Pl anning and Conservation Act, 16 U S.C. 88 839-839h, which
requi red BPAto offer newcontracts toits custoners. See Al um num
Co. of Am v. Cent. Lincoln People’s UWil. Dist., 467 U.S. 380, 382
(1984). Thereafter, BPA was authorized to acquire additional
resources in order to increase the supply of federal power. See 16
US C 8§ 839d(a)(2). Accordingly, BPA entered certain contracts
related to the marketing of federal power. See § 832a(f).

BPA and Mrant are parties to the Western Systens Power Pool
Agreenment (the “WSPPA’), a contract the parties agree is standard
for electric power sales. The WSPPA is an unbrella agreenent
governing electric power transactions. Subject to the WSPPA, BPA
and Mrant’s predecessor in interest (Southern Conpany Energy
Marketing, L.P.2) entered two agreenents: (1) the Agreenent to
Enabl e Future Purchases, Sales, and Exchanges of Power and O her
Services No. 99PB-10588 (the “Enabling Agreenent”) and (2) an
option contract though which BPA purchased a one-tinme call option
for the future purchase of a set anmount of firm power from M rant
over a three-year period commencing in 2004 (the “Confirmation
Agreenent”) .

Together, the WSPPA, the Enabling Agreenent, and the

M rant Corporation was originally a wholly owned subsidiary
of Sout hern Conpany Energy Marketi ng.
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Confirmation Agreenent (collectively, the “Agreenent”) formthe sum
of the parties’ contractual rights and obligations.® Under the
terms of the Agreenent, BPA owed no obligation to exercise its
option, and if it did not do so, the option expired on the strike
dat e provi ded, Decenber 23, 2003. The parties agree, and the | ower
courts noted, that BPA did not exercise and, in practical terns,
woul d not have exercised its option because the option price
bargai ned for in the Agreenent exceeded the market price of energy
during the relevant period of the Agreenent.

The Agreenent includes a default provision, or ipso facto
cl ause, that authorizes BPA to termnate the contract and claim
i qui dated damages if Mrant petitioned for bankruptcy before the
option period expired. The Agreenent provides that default by the
institution of a bankruptcy proceeding triggers the non-defaulting
party’s “right to termnate all transactions between the Parties
under this Agreenment upon witten notice” and the non-defaulting
party’s right to a term nation paynent. Upon term nation, the non-
defaulting party may |liquidate all transactions with the debtor and

demand a term nation paynent equal to the market-based cost of

SAl t hough the parties bel ow di sputed the integration of the
contracts, sone of which were executory in nature and ot hers of
whi ch were not, the bankruptcy court assumed w t hout deciding
that the Confirmation Agreenment was an executory contract and
that the three contracts fornmed a single agreenent. In their
briefings to this Court, both parties treat the three contracts
as an integrated agreenent.



repl acing the option contract.* The Agreenent al so provides that
all transactions under the agreenent are forward contracts and t hat
the parties are forward contract nerchants as defined by the
Bankruptcy Code. See 11 U. S.C. § 556.

On July 1, 2003, BPA wote to Mrant requesting, pursuant to
t he Agreenent, adequate assurances of Mrant’s ability to perform
M rant responded by letter on July 3, stating its wllingness to
W re assurance but disputing the reasonabl e estimate of the anpunt
of assurance. On July 7, Mrant wired to BPA $523, 389 as adequate
assurance of its ability to perform
B. Procedural Background

On July 14, 2003, Mrant Corporation and 82 of its direct and
i ndirect subsidiaries, including Mrant, filed voluntary Chapter 11
bankruptcy petitions. That day, the court held a hearing and
entered an interimorder authorizing the Debtors to conply with the
termse of prepetition trading contracts and to enter into
postpetition trading contracts in the nornmal course of business and
setting a final hearing for the entry of a final order of

aut hori zati on. The bankruptcy court also approved the joint

“As a practical matter, the bankruptcy court noted that the
peculiar facts of this case nean the primary dispute between the
parties is the term nation paynent. Because nmarket prices were
| ower than the option price of the Agreenent during the rel evant
period, both parties acknow edged that the Agreenment woul d never
have been perforned. According to the bankruptcy court, BPA
seeks to declare Mrant’s default and thereby obtain a claim
agai nst Mrant in bankruptcy proceedings for the anmount of the
term nation paynent.



adm ni stration of the Debtors’ cases.?®

Under the Code, Mrant as a debtor remains in possession of
its estate. See 11 U S.C. 8 1101.° Mrant continues to conduct
its business in the ordinary course. On July 16, 2003, the
bankruptcy court ordered the parties, specifically including all
governnental units, to conply with the Code's automatic stay
provision, 8 362, and its provision regardi ng executory contracts
and unexpired | eases, 8§ 365 (the “Order to Conply”).” The Order to
Conmply enjoined BPA from nultiple acts affecting Mrant or the
debtor estate, including interference in any way with any and al
of the property of any of the Debtors. The Order to Conply
expressed that it had no effect upon any exceptions to the
automatic stay, based upon any section of the Bankruptcy Code, or
upon the right of any party to seek relief fromthe automatic stay

according to 8 362(d).

The United States Trustee for the Northern District of
Texas appointed three official commttees in the jointly
adm ni stered cases.

A debtor in possession “means debtor except when a person
that has qualified under section 322 of this title is serving as
trustee in the case.” 11 U S. C. § 1101.

'Section 362 provides for automatic stay of, anong ot her
actions, “any act to obtain possession of property of the estate
or of property fromthe estate or to exercise control over
property of the estate,” 11 U.S.C. 8§ 362(a)(3), and provides
exceptions to the automatic entry of stay, 8§ 362(b).

Section 365 provides for the admnistration of contracts,
such as the one at issue here, including the debtor’s assunption
or rejection of such a contract. 11 U S.C. 8§ 365(a).



BPA termnated its Confirmation Agreenent with Mrant shortly
thereafter, and Mrant characterizes this termnation as a
violation of the bankruptcy court’s order and stay. On July 30,
2003, BPA notified Mrant in witing that the Chapter 11 petition
constituted default wunder the parties’ Agreenent and that
accordingly, BPA termnated all transactions with Mrant. BPA
stated that under the terns of the Agreenent, both parties were
forward contract nerchants and that the Agreenent was a forward
contract for purposes of 11 U S. C. 8§ 556. BPA al so demanded a
term nation paynent fromM rant under the Agreenent of $1, 085, 0408
and set forth terns for the paynent of that anmount in |ight of the
assurance Mrant had already provided and the anobunt BPA yet owed
M rant under the Agreenent. BPA requested paynent of the remaining
amount allegedly owed by Mrant, $533,026, within three days of
receipt of the July 30 letter.?®

In response to BPA's termnation letter and termnation
paynment demand, Mrant wote to BPA on August 7, 2003, chall enging
BPA's status as a forward contract nerchant under the Code,
describing BPA's purported termnation of the Agreenent as a

violation of 88 362 and 365 of Chapter 11, and denmandi ng that BPA

8BPA cal cul ated the term nation paynent based upon market
quotes for replacenent transactions on July 30, 2003.

By its own description, the July 30 letter constituted a
contracting officer’s final decision under 41 U S.C. 8§ 605,
permtting Mrant to appeal the decision to either the Departnent
of Energy Contract Board of Appeals or the United States Court of
Federal d ai ns.



i medi ately wwthdrawits purported term nati on of the Agreenent and
perform BPA |ater responded by letter, notifying Mrant of BPA' s
refusal to wwthdraw the term nation letter.

On August 27, 2003, the bankruptcy court entered its final
aut horization order to Debtors, permtting conpliance wth
prepetition trading contracts and entrance into post-petition
trading contracts in the ordinary course of business, providing
credit support for trading contracts, and aut hori zi ng assunpti on of
prepetition trading contracts. This final authorization order
contenpl ated the possible future event of a creditor, such as BPA,
demandi ng acceptance or rejection of a trading option contract.

Bef ore t he bankruptcy court, on Qctober 17, 2003, Mrant filed
a notion to enforce the automatic stay and for contenpt, arguing
(1) that the transmssion of BPA's July 30 termnation letter
violated the automatic stay, 11 U S.C. § 362(a), because the act
constituted an attenpt to obtain possession of property of the
estate and to exercise control over the estate; and (2) that BPA,
as an entity of a governnent agency, cannot be a forward contract
mer chant under the Code’s definition (the “Mdtion to Enforce”).
BPA responded that under the Code, it was a forward contract
mer chant and that the Anti-Assignnent Act, 41 U. S.C. § 15, bars any
assi gnnent of the Agreenent, thus permtting BPA's term nation of

the Agreenment consistent with 11 U S C 8§ 365(e)(2)(A). The



bankruptcy court heard argunent on Novenber 12, 2003,1° rul ed that
BPA had violated the stay, and offered BPA an option either to
rescind its termnation or toreturn for a continued hearing on the
notion for contenpt related to that violation. !

On Novenber 17, 2003, the court entered an order, to which the
parties had agreed in the interim declaring that BPA had viol ated
the automatic stay, denying the relief sought by BPA ordering BPA
to rescind its termnation of the Confirmation Agreenent, and
returning the parties to the status quo that existed imredi ately
prior to the delivery of the Termnation Letter (the *“Stay

Violation Order”).' BPA appealed the Stay Violation Order to the

During the hearing, BPA represented that the only basis
for Mrant’s default under the Agreenent was the filing of a
bankruptcy petition.

1The bankruptcy court also ruled BPA was not a forward
contract nerchant. A forward contract nerchant nust be a person
under the plain text of the Code. 11 U S. C. 8§ 101(26). The
bankruptcy court reasoned that because a governnental entity is
not a person under the code, see 88 101(26), 101(41), BPA could
not be a forward contract nerchant. As such, the court
concl uded, BPA is not authorized by the Code to enjoy the
exceptions to automatic stay provided to forward contract
mer chants under 88 362(b)(6) and 556. BPA waived its chall enge
to the bankruptcy court’s interpretation of “forward contract
merchant” on appeal to this Court.

12BPA subsequently wote to counsel for Mrant, wthdraw ng
its Termnation Letter and reinstating the Confirmation
Agreenent. BPA noticed its retention of rights under the
Agreenment and applicable | aw and expressed that its conpliance
wth the Stay Violation Order did not constitute waiver of those
rights. The issue of waiver —whether BPA waived its chall enge
to the Stay Violation Order by agreeing to wwthdraw its
termnation —was presented to the district court, which
concl uded that BPA did not waive its challenge to the Stay
Vi ol ati on Order because the bankruptcy court had al ready rul ed
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district court. During this period, other creditors, aside from
BPA, filed notions for nodification of the stay and notions to
require Mrant’s assunption and assi gnnment or rejection of various
trading contracts, and they received bankruptcy court rulings on
t hose noti ons.

On Decenber 5, 2003, BPA filed a notion to nodify the
automatic stay retroactively to permt termnation of the
Confirmati on Agreenent (the “Mdtion to Mdify Stay”). At that
time, the option of the Confirmation Agreenment was soon to expire
on Decenber 23. The bankruptcy court held a Decenber 17 hearing on
the notion and responses, and the court subsequently denied the
Motion to Modify Stay. In its nmenorandum opi nion, the bankruptcy
court cited the NNnth Grcuit in holding that (1) the stay applies
to prevent unilateral termnation evenif a contract i s unassumabl e
and contains a valid ipso facto clause and (2) the stay nust be
nodi fi ed before the i pso facto cl ause nay be i nvoked. See Conputer
Commt’ ns, Inc. v. Codex Corp. (In re Conmputer Commt’ ns), 824 F.2d
725, 729-30 (9th Gr. 1987); 3 ColLlER ON BANKRUPTCY § 365.06[ 1][f]
(15th ed. rev. 2005). The bankruptcy court clarified that its
refusal to nodify the stay stemmed from BPA's failure to nmake a

sufficient show ng of cause as required by 8§ 362(d)(1). BPA could

that BPA violated the stay when the court presented BPA the
option of either rescission of the termnation letter or
continuation on the notion for contenpt. M rant does not argue
BPA waived its ability to challenge the Stay Violation Order on
appeal to this Court.

11



not, according to the court’s hol di ng, show cause in the absence of
Mrant’s default and even if the ipso facto clause could be
enforced to trigger default, BPA failed to denonstrate cause for
relief where BPA woul d suffer no harmby the conti nued enforcenent
of the stay.

BPA appeal ed the order denying the Mdtion to Mudify Stay, and
the district court consolidated BPA s appeal s of the two bankruptcy
court orders. The district court affirmed the bankruptcy court’s
Stay Violation Order and denial of BPA's Mdtion to Mudify Stay on
August 13, 2004. BPA tinely appealed to this Court.

1. Discussion
A St andard of Revi ew

We review questions of law, including the interpretation of
statutory | anguage, de novo. See, e.g., Fed. Trade Comrin v. Nat’|
Bus. Consultants, Inc., 376 F.3d 317, 319 (5th Cr. 2004); United
States v. Bridges, 894 F.2d 108, 111 (5th Gr. 1990). Qur review
of a bankruptcy court’s findings of fact is for clear error. Zer-
Ilan v. Frankford (In re CPDC, Inc.), 337 F.3d 436, 440-41 (5th
Cr. 2003). “This Court may affirmif there are any grounds in the
record to support the judgnent, even if those grounds were not
relied upon by the courts below” Bustamante v. Cueva (In re
Cueva), 371 F. 3d 232, 236 (5th Cir. 2004) (internal quotation marks
omtted).

The bankruptcy court’s denial of a notion for nodification of
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a stay is reviewed for abuse of discretion. See, e.g., Chunn v.
Chunn (In re Chunn), 106 F.3d 1239, 1242 (5th Cr. 1997).
B. The Parties’ Argunents

The parties agree that the Confirmation Agreenent here is an
executory contract under the Bankruptcy Code and that therefore the
Code’ s provision for executory contracts applies. See 11 U S.C. 8§
365. Generally, 8 365(e) of the Code bars the enforcenent of ipso
facto cl auses i n executory contracts, such as the i pso facto cl ause
inthe Agreement here. § 365(e)(1).'* However, an exceptionto this
general rule appears in subsection (e)(2)(A),

(2) Paragraph (1) of this subsection does not apply to
an executory contract . . . , if -

B“[T]he legislative history of 8§ 365(a) indicates that
Congress intended the term[executory contract] to nean a
contract ‘on which performance remains due to sone extent on both
sides.”” NLRB v. Bildisco & Bildisco, 465 U.S. 513, 522 n.6
(1984) (quoting H R Rep. No. 95-595, at 347 (1977)), superseded
by statute on other grounds, 11 U S.C § 1113 (1984). W accept
the parties’ characterization of the Agreenent and assune,

W t hout addressing the issue, that the Agreenent is an executory
contract under Chapter 11.

4Section 365(e) (1) provides the general rule,

(1) Notwithstanding a provision in an executory
contract or unexpired | ease, or in applicable | aw, an
executory contract or unexpired | ease of the debtor may
not be termnated or nodified, and any right or

obl i gation under such contract or |ease nmay not be
termnated or nodified, at any tinme after the
comencenent of the case solely because of a provision
in such contract that is conditioned on —

tBj fhe comencenent of a case under this title .
8§ 365(e)(1).
13



(A) (i) applicable |aw excuses a party, other than the

debtor, to such <contract or Ilease from accepting

performance fromor rendering performance to the trustee

or to an assignee of such contract or |ease, whether or

not such contract or lease prohibits or restricts

assi gnnent of rights or del egation of duties; and

(i1) such party does not consent to such assunption or

assi gnnent
8 365(e)(2) (A (enphasis added).

BPA argues that the subsection (e)(2)(A) exception applies to
this case, permtting the Agreenent’s ipso facto clause to have
effect, termnating the Agreenent as of Mrant’s Chapter 11 filing,
and precluding any review by the bankruptcy court. According to
BPA, the exception applies because the Anti-Assignnment Act is an
“applicable | aw under the text of § 365(e)(2)(A) that excuses BPA
“from accepting performance from or rendering performance to the
trustee or to an assignee” of the Agreenent. 8§ 365(e)(2)(A).

The Anti-Assignnent Act provides,

No contract or order, or any interest therein, shall be

transferred by the party to whom such contract or order

is given to any other party, and any such transfer shal

cause the annul nent of the contract or order transferred,

so far as the United States is concerned.

41 U . S.C. § 15(a).

BPA explains the Act’s application to this Agreenent as
fol | ows. BPA argues that 8§ 365(e)(2)(A) carves out a class of
executory contracts whose ipso facto clauses may be given effect
when  nonbankr upt cy, applicable law renders the contract

unassi gnabl e (in the abstract as opposed to upon a factual show ng)

to “the trustee or an assignee” w thout consent of the nondebtor

14



party. This Agreenent is such an executory contract, according to
BPA, because the Anti-Assi gnnent Act excuses the United States from
accepting performance froman assignee. Inthis vein, BPA asks this
Court to join other circuits that have held that 8§ 365(e)(2)(A
creates a hypothetical test, under which a debtor is precluded from
assum ng or assigning an executory contract even if the applicable
| aw woul d not bar assignnent in the actual circunstances before the
court but does bar assignnent to a hypothetical third party, “i.e.,
under the applicable I aw, could the governnent refuse performance
from[an assignee].” See In re West Elecs., Inc., 852 F.2d 79, 83
(3d Cir. 1988); see also Perlman v. Catapult Entmit, Inc. (Inre

Catapult Entmt, Inc.), 165 F.3d 747, 750 (9th Gir. 1999).1°

BPA asks this Court to hold that under a hypothetical test, 8§

365(e)(2) permts automatic term nation of the Agreenent prior to

15BPA secondarily argues that if the Act nust be applied to
the facts, rather than in the abstract, then the assignnent here
occurs as a result of Mrant’s change in status from prepetition
entity to debtor in possession. But before the bankruptcy court,
BPA conceded there was no assignnent on this record from M rant
prepetition to Mrant as debtor in possession. BPA argued
i nstead that subsection (e)(2)(A)’s text contenplates a
hypot hetical, rather than actual, test of assignnent.

THE COURT: “[A] debtor is not an assi gnee when property
passes to an estate, not for tax purposes, not for
anything. |In fact, there is no assignee here? WoO’'s

t he assi gnee?”

COUNSEL FOR BPA: “Your Honor, there isn’'t one. But
that’s what (a)(2) contenplates. 1It’s a hypothetical
test.”

15



judicial reviewand prior to the entry of automatic stay, or in the
alternative, that 8§ 365(e)(2) requires a bankruptcy court to lift
the automatic stay in order for the ipso facto clause to be
enforced. Accordingly, BPA challenges both the bankruptcy court’s
entry of automatic stay and denial of a nodification to the stay
because the ipso facto clause and the Anti-Assignnent Act permt
BPA to term nate the Agreenent automatically upon Mrant’s Chapter
11 filing prior to any review by or approval of the bankruptcy
court under 8§ 365(e)(2)(A).

M rant responds that the automatic stay provision, 8§ 362(a),
is violated by BPA's term nation of the Agreenent, that is, BPA' s
attenpt to exercise control of property of the estate w thout the
oversi ght of the bankruptcy court. Mrant argues the bankruptcy
court did not abuse its discretionin entering the stay because the
stay is automatic and either the Anti-Assi gnnent Act does not apply
because there was no transfer or, even if the Act does apply, the
stay’'s automatic entry precedes any termnation permtted by the
conbi ned effect of the Act, 8 365(e)(2)(A), and the ipso facto
clause of the Agreenent. Mrant al so argues the bankruptcy court
did not err in denying BPA's notion to nodify the stay because BPA
failed to show the cause required under § 362(d)(1). In support,
Mrant urges this Court to adopt an actual, or as-applied, analysis
to determ ne whether the Anti-Assignment Act applies to this case
and to conclude that it does not (thereby foreclosing termnation
via the ipso facto cl ause) because no assi gnnent occurred here.

16



C. Anal ysi s
1. Hypothetical vs. Actual Test

We begin by addressing the question that affects each of the
issues raised by BPA, that is, whether this Grcuit adopts the
actual or hypothetical approach to the text of 8§ 365(e)(2)(A). The
hypot hetical test was first announced and adopted in the sole
circuit opinion to address the conjunctive effect of 8§ 365 and the
Anti - Assignnment Act. West, 852 F.2d at 82. In West, a divided
panel addressed simlar facts and held the bankruptcy court abused
its discretion in denying alift of the Chapter 11 stay, which had
the effect of preventing the governnent from termnating an
executory contract under the two statutes. 852 F.2d at 82.
Addressing 8§ 365(c), ® as opposed to § 365(e)(2) at issue here, the
West majority created a hypothetical test for the determ nati on of
whet her the Anti-Assignnment Act was an “applicable | aw such that
the governnent could refuse performance under the Act. The West

majority rejected an as-applied determ nati on of whether assi gnnent

8Section 365(c) precludes a trustee from assum ng or
assi gning an executory contract if “(1)(A) applicable | aw excuses
a [nondebtor] party . . . to such contract or |ease from
accepting performance fromor rendering performance to an entity
ot her than the debtor or the debtor in possession . . . and (B)
such party does not consent to such assunption or assignnent.”
11 U.S.C. 8 365(c)(1). Although the | anguage of subsections
(c)(1) and (e)(2) of 8§ 365 are simlar, they are by no neans
parallel overall or identical in effect. The two are not
sufficiently simlar that caselaw interpreting the one should be
given any nore than informative weight in interpreting the other.

17



had occurred under the Act. 1d. Concluding that hypothetically
speaki ng the Anti-Assi gnment Act was an “applicable | aw’ because it
made t he contract generally unassignable, the majority in Wst held
that 8 365(c)(1) foreclosed the debtor’s ability to assune the
contract. |d. at 83. The majority reasoned:

We think that by including the words “or the debtor in

possession” in 11 U. S.C. 8 365(c) (1) Congress antici pated

an argunent like the one here made and wanted that

section to reflect its judgnent that in the context of

the assunption and assi gnnent of executory contracts, a

sol vent contractor and an insol vent debtor in possession

going through Dbankruptcy are nmaterially distinct

entities. Wile the relevant case lawis very sparse, it

supports our understanding of the interplay between .

§ 365(c)(1) and 41 U.S.C. § 15.
ld. (footnote omtted).

In other words, wunder the Third GCrcuit’s hypothetical
approach, which rested on |anguage in 8 365(c)(1) that does not
appear in 8 365(e)(2)(A), a court nust ask whet her BPA coul d refuse
to accept performance of the Agreenent from any assi gnee because
the Anti-Assignnent Act makes the Agreenent unassignable as a
matter of law. |If so, then irrelevant is the fact that the debtor
did not actually assign, intend to assign, or attenpt to assign the
contract, and consequently the executory contract is term nable by
its ipso facto provision under 8§ 365(c). See id.; see also RC
Tech. Corp. v. Sunterra Corp. (Inre Sunterra Corp.), 361 F.3d 257
(4th CGr. 2004) (addressing 8 365(c) and copyright law); Catapult,

165 F.3d at 747 (addressing 8 365(c) and federal patent law); Cty
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of Janmestown v. Janes Cable Partners, L.P. (In re Janes Cable
Partners, L.P.), 27 F.3d 534, 537 (11th Cr. 1994) (addressing 8§
365(c) and a nunici pal ordi nance regarding franchise rights).

In contrast, the West dissent believed that Congress did not

intend for “a ‘solvent contractor and an insolvent debtor in
possessi on goi ng t hrough bankruptcy’ [to be] different entities for
t he purposes of the [Anti-Assignnent Act].” West, 852 F.2d at 84
(Hi ggi nbotham J., dissenting in part) (citation omtted).
Li kewi se, those courts that have rejected Wst’'s hypothetical
anal ysis adopt an actual test to determne a laws applicability
under 8 365. See Summt Inv. & Dev. Corp. v. Leroux, 69 F.3d 608,
613 (1st Cir. 1995); see also Cajun Elec. Menbers Comm v. Mbey
(In re Cajun Elec. Power Coop., Inc.), 230 B.R 693, 705 (Bankr.
MD. La. 1999); Inre Lil’ Things, Inc., 220 B.R 583, 587 (Bankr.
N.D. Tex. 1998); Texaco Inc. v. La. Land & Exploration Co., 136
B.R 658, 669 (Bankr. MD. La. 1992) (concluding the West
hypot hetical test is incorrect for three primary reasons); In re
Hartec Enters., Inc., 117 B.R 865, 871 (Bankr. WD. Tex. 1990)
(stating that the Wst hypothetical test “does not fulfill the
purposes of the non-assignnment statutes it seeks to enforce,
creates inherent inconsistencies in the |language of . . . the Code,

and fails to adequately account for” anmendnents to the Code)
vacated by settlenent, 130 B.R 929 (WD. Tex. 1991).

The actual or as-applied determ nation of whether a law is
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“appl i cabl e” under § 365(c) and (e)(2)(A) was first adopted by the
First Grcuit. Summt Inv., 69 F.3d at 613. The actual test
requires on a case-by-case basis a showng that the nondebtor
party’s contract wll actually be assigned or that the nondebtor
party will in fact be asked to accept performance from or render
performance to a party —including the trustee —other than the
party with whomit originally contracted. 1d. at 612. The actual
test contenplates that in a case where no assignnment has taken
pl ace, 8 365(e)(2)(A)’s exception is not avail able and, as such, an
ipso facto clause is invalidated. See id.; see also Institut
Pasteur v. Canbridge Biotech Corp., 104 F.3d 489, 493 (1st Cr.
1997), abrogated on other grounds by Hardenon v. City of Boston,
144 F. 3d 24 (1st Cr. 1998); In re Cardinal Indus. Inc., 116 B.R
964, 982 (Bankr. S.D. Onhio 1990).

Al though this G rcuit has addressed § 365(c)(1), we have yet
to address 8§ 365(e) or to nane the test we apply to the
determ nati on of whether a nonbankruptcy | aw applies under either
§ 365(c)(1) or 8§ 365(e)(2)(A. See Stumpf v. MCee (In re
O Connor), 258 F. 3d 392, 402 (5th Cr. 2001); Pension Benefit CGuar.
Corp. v. Braniff Arways, Inc. (In re Braniff Airways, Inc.), 700
F.2d 935, 943 (5th Cr. 1983). Review of this Crcuit’s |aw,
however, reveals that our adoption today of the actual test, in
resolving the availability of § 365(e)(2)(A)’s exception, 1is

consistent with prior caselaw. |In O Connor, a panel of this Court
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determ ned that a Louisiana statute regardi ng partnership was an
appl i cabl e  aw under 8 365(c) and engaged in an as-applied anal ysis
to determ ne whether an exception to the general rule applied to
the case at hand to permt the assunption of the executory
contract. 258 F.3d at 403-04 (concluding that the exception was
not applicable and declaring the contract wunassunable). I n
Brani ff, a nondebtor objected to the district court’s order that
aut hori zed the debtor in possession to assign its | ease agreenents
wth the United States for use of space at Washington Nationa
Airport to a different airline under the version of 8§ 365 (c) that
existed prior to the 1984 anendnent. 700 F.2d at 942. Reversing
the district court and prohibiting the assi gnnment of the | ease, the
panel concl uded that the broad | anguage of 8§ 365(c) was not |imted
in application solely to personal service contracts. 1d. at 943.
The Braniff court held that the Code of the District of Colunbia
and a federal regulation enacted pursuant to that Code were
“applicable law under 8§ 365(c), which prevented the |ease’s
assi gnnent because, in fact, the assignnent had been attenpted and
ordered by the district court and the assignee airline had not been
approved to perform by the agency vested with the authority for
such approval . ld. at 942-43. Braniff did not address the
hypot hetical approach; indeed, the split between actual and
hypot heti cal approaches had not yet energed nor had any court yet

approved a hypot hetical approach to the determ nation of whether a
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law is applicable. Instead, Braniff addressed the |anguage of 8§
365(c) prior to its anendnent in 1984. However, the pre-anendnent
| anguage of § 365(c) nore closely tracks the current |anguage of §
365(e)(2)(A) than it does the current formof § 365(c).' Thus, the
approach taken in Braniff inforns our approach to 8 365(e)(2)(A) on
this record, even in light of the statutory anmendnent to 8 365(c)
and the post-anendnent developnent of a split between the
hypot heti cal and actual tests.

The plain text of 8§ 365(e)(2)(A) requires an actual test for
determ ning whether a law is “applicable” under the exception,
permtting enforcenent of an ipso facto clause. According to the
statute’s plainlanguage, an executory contract’s i pso facto cl ause
may be enforced if “applicable | aw excuses a [nhondebtor] party

fromaccepting performance fromor rendering performance . . . to
an assignee of such contract” and that non-debtor party does not

consent to “such assunption or assignnent.” 11 U.S.C 8

17“Before the 1984 anendnent, the pivotal |anguage in
section §8 365(c) read precisely like the current version of
section 365(e)(2); that is, it adverted to the ‘applicable | aw
excus[ing] a party, other than the debtor, to such contract or
| ease from accepting performance fromor rendering performance to
the trustee or to an assignee of such contract or lease . . . .7
Summt Inv., 69 F.3d at 613 (alteration in original). In 1984,
Congress made no change to the statute we address today, 8§
365(e)(2)(A), and with respect to 8 365(c), it replaced the
phrase “to the trustee or to an assignee of such contract or
| ease” that still appears in 8§ 365(e)(2)(A) with the phrase “to
an entity other than the debtor or debtor in possession.” See
Leasehol d Managenent Bankruptcy Anendnents Act of 1983, Pub. L
No. 98-353, § 362, 98 Stat. 333, 361 (July 10, 1984); see also
Summit Inv., 69 F.3d at 613.
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365(e)(2)(A). Congress m ght have chosen the exception to apply if
any | aw prohibited the assignnent, but instead Congress tethered
the exception to “applicable” |aw that “excuses a party.” It is
axiomatic that an applicable law nust apply to a set of
ci rcunst ances; BPA creates snoke and erects mrrors when it argues
that a contract not assignable as a matter of law, even if no such
assi gnment existed in fact and no excuse existed in fact for the
nondebt or party to refuse acceptance or performance in a particul ar
situation, satisfies the |anguage chosen by Congress in drafting
the 8§ 365(e)(2)(A) exception. The law that rel eases a nondebtor
fromthe general rule foreclosing the enforcenent of an i pso facto
cl ause nust apply to sonething and nust excuse the nondebtor from
sone specific performance or acceptance, see 8 365(e)(2)(A); thus,
if the debtor denonstrates that no application exists or that no
excuse obtains on a given record, then the congressional |anguage
announces such a circunstance is mterial, nmaking the 8§
365(e) (2) (A) exception unavail able. The applicability of the | aw
under 8§ 365(e)(2)(A) is determined not in the abstract but on the
record at hand. See Cajun Elec., 230 B.R at 705; Lil’ Things, 220
B.R at 587; Texaco, 136 B.R at 669; Cardinal Indus., 116 B.R at
974-75.

That applicability is determ ned based upon the case is
supported also by the congressional choice to structure the

exception as a two-part test, the second portion of which requires
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a fact-based showing. See 11 U S.C 8§ 365(e)(2)(A((i)-(ii).
Subsection (ii) provides that the § 365(e)(2)(A) exception lies
only where “such [nondebtor] party does not consent to such
assunption or assignnment.” 8 365(e)(2)(A)(ii). The conbination of
the plain text and the overall structure of the test that nust be
met in order for the exception to arise conmuni cates that Congress
intended 8 365(e)(2)(A) to apply to a given factual situation
rather than to a class of executory contracts as BPA urges.

BPA argues that the use of the adjective “such” nerely refers
to the assunption and assignnment provided in the preceding
subsection and does not demand that Congress intended an actua
test would determ ne the exception’s availability. W are not
persuaded that standing alone, Congress’s use of the adjective
“such” to nodify “assignnment” in 8 365(e)(2)(A)(ii) mandates the
use of an actual test. The nodifier “such” references the
assi gnnents provided in the precedi ng subsecti on and does not, on
its own, require an as-applied approach to the determ nation of
whet her a law applies to permt an ipso facto clause’ s enforcenent.
However, in conbination with the other factors that demand a case-
by-case inquiry i nto whet her a nonbankruptcy | aw applies to permt
termnation by ipso facto cl ause, we cannot agree with so broad an
analysis as permtted by the entirely theoretical approach
count enanced by those courts adopting the hypothetical approach.

Finally, the plain text of the law proffered by BPA as
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applicable here, the Anti-Assignnment Act, cuts against the broad
application advanced by BPA In theory, a |law of such general
applicability mght exist to nerit application in nost if not al

ci rcunst ances under 8§ 365(e)(2)(A), but the Anti-Assignnent Act is,
by its owmn ternms, not so broadly applicable. Subsection (a) of the
Act provides a general rule for annul ment of a public contract upon
a transfer by a party other than the United States. 41 U S. C 8§
15(a). Subsection (b), though, limts the application of the
general rule, and the [imtation applies on the basis of specific
facts. “The provisions of subsection (a) of this section shall not
apply in any case i n which the noneys due or to becone due fromthe
United States . . . wunder a contract providing for paynents
aggregating $1,000 or nore, are assigned to a bank, trust conpany,
or ot her fi nanci ng institution” given ot her fact - based
ci rcunst ances. 8 15(b) (enphasis added). Both the text of the
Anti - Assignnent Act and the text of 8§ 365(e)(2)(A) require a case-
by-case inquiry into the application of the Act to the executory
contract or |ease at issue in the bankruptcy proceeding. As such,
we hold that with respect to 8 365(e)(2)(A) and the Anti-Assi gnnent
Act, the actual test nust be used to determne the Act’s

applicability to a given case.'® Wen the lawto be applied to a

Al t hough we join the First Circuit in requiring an actua
test to determ ne whether a | aw applies under 8§ 365(e)(2)(A), we
do not entirely join its reasoning. See Summt Inv., F.3d at
612-14. Interpreting 8 365(e)(2)(A), the First Grcuit found
that the statute’s plain text permtted both the actual and
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8§ 365(e)(2)(A) determnation cannot apply to the case and the
record before the bankruptcy court in fact or law, then 8§
365(e)(2)(A)’'s exception cannot give effect to an ipso facto
cl ause.
2. Automatic Stay

Gven that the actual test applies based upon the plain
| anguage of 8 365(e)(2)(A), we next conclude that the automatic
stay nust precede any enforcenent of an ipso facto clause
ultimately permtted by a bankruptcy court under 8 365(e)(2)(A).

Section 362 provides for an automatic but not pernmanent stay
agai nst “any act to obtain possession of property of the estate”
fromwhich a party may seek relief “for cause, including the |ack
of adequate protection of an interest in property.” 11 US. C 8§
362(a)(3), (d)(1); Cueva, 371 F.3d at 236; see also Conputer
Commrt’ ns, 824 F.2d at 729. The Code itself requires that the
stay's effect be automatically triggered upon the filing of a
petition for bankruptcy. See § 362(a); Cueva, 371 F.3d at 236
Section 541(c)(1) provides that a debtor’s estate includes the
debtor’s interest in property that becones property of the estate

“notwithstanding any provision in an agreenent, transfer

hypot hetical tests and adopted the actual test on the basis of

| egislative history and a determ nation that no assi gnnent

exi sted when prepetition debtors becane debtors in possession
under the Bankruptcy Code. Id. at 612-13. |Instead, Congress’s
choice to trigger 8 365(e)(2)(A)’s exception upon the application
of alaw to a particular case dictates that an abstract approach
shoul d not be read into the statute.
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i nstrunment, or applicable nonbankruptcy law’ that is conditioned
upon t he commencenent of a bankruptcy case. 8 541(c)(1). Recently,
Chi ef Judge Jones explained the principle at issue,

Sweeping all of the debtor’s property into the bankruptcy

estate created at filing is the neans by which the Code

achi eves ef fective and equi t abl e bankr upt cy

adm ni stration. Only t hr ough a conpr ehensi ve

adm ni stration of the debtor’s property, wherever | ocated

and by whonever controlled, can the court shield the

property from creditors’ unauthorized grasp; prevent

harassnment of debtors; and ultimately ensure equal

di stribution anong creditors.

Burgess v. Sikes (In re Burgess), No. 04-31089, = F.3d __ , 2006
W. 205043, at *15 (5th Gr. Jan. 27, 2006) (Jones, C.J.
di ssenti ng).

Furthernore, this Court has recognized the automatic stay’'s
broad application and noted that such breadth reflects a
congressional intent that courts wll presune protection of
property when faced with uncertainty or anbiguity. Brown v.
Chesnut (In re Chesnut), 422 F.3d 298, 303 (5th Cr. 2005).
Li kewi se, the bankruptcy court’s discretionto grant a nodification
or lift of the automatic stay is broad. Cueva, 371 F.3d at 236.

Here, Mrant’s interest in the Agreenent, even if it were
ultimately term nabl e, becane property of the estate upon Mrant’s
filing on July 14, 2003. Accordingly, the Agreenent was subject to
review by the bankruptcy court, and a party with an interest in an

executory contract or |ease nust cone before the bankruptcy court

to nmove for a nodification or lift of the stay under 8§ 362(d) in
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order to effect the terns of an ipso facto clause under 8§
365(e)(2)(A).

The Bankruptcy Code, which nust be read and nust function as
a whol e, demands this concl usion. The Ninth GCrcuit has noted
three conpelling reasons to read the Code in this manner. See
Conmputer Commt’' ns, 824 F.2d at 730 (citing Wegner Farnms Co. V.
Merchants Bonding Co. (In re Wegner Farns Co.), 49 B.R 440, 444
(Bankr. N.D. lowa 1985)). First, 8 362(b) provides particular
exceptions to the entry of automatic stay, but no exception is
provided in the case of executory contracts. ld.; see also 11
US C § 362(b). Second, “elsewhere in the [Bankruptcy Code],
Congress expressly overrode the stay provision but did not do so in
8 365; and finally . . . not exenpting this brand of executory
contracts is consistent with the purposes and policies underlying
the staying of actions against a debtor postpetition.” Conputer
Commt’ ns, 824 F.2d at 730-31 (internal quotation marks omtted).

Moreover, on this record, the interplay of the Bankruptcy Code
and the Anti-Assignnent Act in particular conports wth the
conclusion that the automatic stay nust precede any termnation
permtted by an ipso facto clause and 8 365(e)(2)(A). Wile the
Bankruptcy Code and this Court’s caselaw interpreting it require
that the initiation of the broad automatic stay is i medi ate upon
filing, such automatic triggering is absent fromthe text of the

Anti - Assi gnnment Act and caselawinterpreting the Act. According to
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BPA, the termnation permtted by §8 365(e)(2)(A) and the i pso facto
cl ause of the Agreenent here is automatic upon Mrant’s filing for
relief wunder the Bankruptcy Code and precedes the entry of
automatic stay. W disagree. The Anti-Assignnment Act, instead,
provi des the government with an option to rescind its contracts
upon transfer. The Anti-Assi gnment Act permts the United States to
elect its response to the transfer of a contract to which it is a
party. The United States nay either waive its rights under the Act
and continue performance, or it may termnate the contract. See
Tuftco Corp. v. United States, 614 F.2d 740, 744 (C. d. 1980)
(permtting the United States to waive the Anti-Assignment Act's
prohi bition of transfer where t he governnent was aware of, assented
inwiting to, and recogni zed the assignnent); see also NRG Co. V.
United States, 31 Fed. . 659, 661 (1994). Thus, the Act does not
provide for automatic recision of the public contract upon
transfer; annul ment of the contract at issue requires a response by
the United States. The Anti-Assignnent Act, and its effect on a
gi ven executory contract, may be rai sed by the governnent after the
entry of a bankruptcy court’s automatic stay under, at a m ni num
the provision for stay nodification. See 11 U S. C. 8§ 362(d).
Accordi ngly, the automatic stay prohibited BPA from
termnating the Agreenent. Even when 8§ 365(e)(2)(A) wll
ultimately permit a nondebtor party to termnate an executory

contract by virtue of the conbined effect of 8 365(e)(2)(A,
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applicable law, and an i pso facto cl ause, the nondebtor party nust
seek relief from the stay before the bankruptcy court under 8§
362(d). Therefore, we affirmthe bankruptcy court’s Stay Viol ati on
O der.

3. The Denial of Mddification to Stay

We next address BPA' s contention that the | ower courts erred
in failing to lift or nodify the stay under 8 362(d)(1). Based
upon our concl usion that the Anti-Assignnent Act has no application
on this record, we cannot say the bankruptcy court abused its
discretion in denying BPA's Mdtion to Modify Stay. The bankruptcy
court denied BPA's notion because the court concluded that BPA
failed to show cause for relief from stay under § 362(d)(1),
al though a portion of the court’s conclusion also necessarily
rested upon the | egal determ nation that the Anti-Assignnent Act is
not an applicable | aw under 8§ 365(c)(1) or (e)(2)(A).

The Bankruptcy Code does not precisely define “cause” under 8§
362(d) (1), and in the past we have noted that this l|ack of
definition affords “flexibility to the bankruptcy courts.” Little
Creek Dev. Co. v. Commonwealth Mrtgage Corp. (In re Little Creek
Dev. Co.), 779 F.2d 1068, 1072 (5th G r. 1986) (explaining that
| ack of good faith is sufficient for “cause” and discussing the
i nherent balancing required for the court’s determ nation of
whet her a stay should be |ifted under 8§ 362(d)). M rant argues

that a contractual right to termnate does not «constitute
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sufficient cause to grant relief from the automatic stay. See
El der-Beerman Stores Corp. v. Thomasville Furniture I ndus. Inc. (In
re Elder-Beerman Stores Corp.), 195 B.R 1019, 1023 (Bankr. S.D
OChio 1996). The exception provided by 8 365(e)(2)(A) discredits
such a broad understanding of the limts on a potential relief from
stay, and a bankruptcy court’s discretionis not so broad as Mrant
argues. Although the district court did not abuse its discretion
here to deny the stay’'s nodification, on a record differing in
fact, procedure, or both, a bankruptcy court’s discretion is
limted by the text of 8 365(e)(2)(A), that is, in the case in
which a law proffered as applicable under 8§ 365(e)(2)(A is
determned to apply to the case, then the stay nust be |lifted or
nmodi fied in such a way that permts the entitled nondebtor party to
exercise its termnation option accordingly.

Here, BPA has not denonstrated cause because the Anti-
Assi gnnent Act is not an applicable lawon this record because here
there has been no transfer. |In order for the Act to apply to this
case, it nust be said that the Agreenent was “transferred” within
t he neaning of the Act. See 41 U . S.C. 8 15. The casel aw, however,
does not support BPA' s readi ng of transfer under the Act. On this
record, the Anti-Assi gnnent Act cannot apply because no assi gnnent,
whi ch woul d be prohi bited by the Act, occurred between prepetition
debt or and debtor in possession for three salient reasons. First,

M rant never affirmatively assuned or rejected the Agreenent. See
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11 U.S.C. § 365(a).! According to 8 365(f)(2)(A), assunption nust
precede assignnent. See § 365(f)(2)(A); see also Cnicola v.
Scharffenberger, 248 F.3d 110, 120 (3d Gr. 2001). Here, Mrant
did not assune the Agreenent. Second, BPA m ght have noved under
§ 365(d)(2)%° for the court to order Mrant to deternmine, within
time constraints, whether it would assune or reject the Agreenent.
But BPA never so noved the court, nor did it make any effort
apparent on the record (other than the letter, sent to Mrant,
unilaterally termnating the Agreenent) to either the bankruptcy
court or wth opposing counsel to resolve the question of
assunption or rejection. Finally, BPA conceded to the bankruptcy
court that there was no assignee in fact. On such a record, no
transfer — prohibited by the Anti-Assignnent Act — has occurred or
even been attenpted, and therefore the Act is not an applicable

| aw.

\W¢ have previously recognized that in Chapter 11
proceedi ngs, an executory contract m ght be neither assuned,
rejected, nor assigned and that in such a circunstance, the
contract would ride through the proceedi ngs, |eaving the
nondebtor’s claimto survive the bankruptcy. Century Indem Co.
v. NGC Settlenent Trust (In re Nat’'l Gypsum Co.), 208 F.3d 498,
504 n.4 (5th Gr. 2000).

20Section 365(d)(2) vested BPA with the procedure to denand
Mrant’s action with respect to the Agreenent. “[T]he court, on
the request of any party to such contract or |ease, nmay order the
trustee to determne within a specified period of tinme whether to
assune or reject such contract or |lease.” 8 365(d)(2). This
statutory provision, as the bankruptcy court noted, offered BPA
the neans to obtain the information it needed, whether Mrant
woul d assune or reject the Agreenent after filing for bankruptcy,
and in the tinme in which BPA urged that an answer was needed.
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The parties di spute whether, as a matter of |law, a transfer or
assignnent occurs as a result of the change in status from
prepetition debtor to debtor in possession. |If the change in the
status produces a transfer of +the executory contract, then
according to BPA the Anti-Assignnment Act applies. |If the change
instatus is nomnal only and there is no transfer or assignnent as
a matter of law, then, as Mrant argues, the Anti-Assignnment Act
may have no applicability in the absence of a transfer. See 41
US C 8§ 15 (providing that “any such transfer shall cause the
annul ment of the contract or order transferred, so far as the
United States i s concerned”). W need not, on this record, resolve
this res nova question.?? W hold only what this record pernmts,

that is, no transfer occurs under the Anti-Assi gnnent Act where the

2'Though ot her courts have concl uded no assi gnnent exists
Wth respect to an executory contract or |l ease as a result of the
change in status between a prepetition debtor and a debtor in
possession, see Summit Inv., 69 F.3d at 613-14 (discussing
Bil disco, 465 U.S. at 528); United States v. Certh, 991 F. 2d
1428 (8th Gr. 1993), we cannot agree that the Suprenme Court has
conclusively resolved this question. Instead, in Bildisco, the
Court merely stated, “[f]or our purposes, it is sensible to view
t he debtor-in-possession as the sane ‘entity’ which existed
before the filing of the bankruptcy petition, but enpowered by
virtue of the Bankruptcy Code to deal with its contracts and
property in a manner it could not have done absent the bankruptcy
filing.” 465 U S. at 528. That “sensible view,” necessary only
for the purposes of that case, does not support in all cases the
proposition that no assignnment or transfer occurs as a nmatter of
| aw bet ween prepetition debtor and debtor in possession.
Accordi ngly, neither the Suprene Court nor this Crcuit has
resol ved the argunent presented by BPA that rights obtained in
bankruptcy require that a debtor in possession be treated as a
distinct legal entity froma prepetition debtor.
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debtor neither assunes nor attenpts to assune the executory
contract, the nondebtor concedes there is no assignnent in fact,
and the nondebtor, seeking to invoke the conbined effect of the
Anti-Assignnent Act and 8 365(e)(2)(A), fails to nove for
assunption or rejection under 8 365(d)(2). |In such a circunstance,
where no party has noved to assune the executory contract before
the bankruptcy court, no assignnent occurs between prepetition
debt or and debtor in possession with respect to the Anti-Assi gnnent
Act and § 365(e)(2)(A).
I'11. Conclusion

For the foregoing reasons, the bankruptcy court correctly
determned that a Chapter 11 automatic stay nust precede the
enforcenent of any eventual right a nondebtor may have to term nate
an executory contract under 8 365(e)(2)(A). Accordingly, we affirm
t he bankruptcy court’s Stay Violation Order. Al so, the bankruptcy
court did not abuse its discretion to deny nodification or lift of
stay where no assignnment or transfer had occurred or been
at t enpt ed. On such a record, the Anti-Assignnment Act is not an
applicable I aw under 8 365(e)(2)(A).

AFFI RVED.
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