
Section 365(h)(1) of the United States Bankruptcy Code 
11 U.S.C. §365(h)(1) 

 
(h) (1)  
 
(A) If the trustee rejects an unexpired lease of real property under which the debtor is the lessor 
and—  
 
(i) if the rejection by the trustee amounts to such a breach as would entitle the lessee to treat such 
lease as terminated by virtue of its terms, applicable nonbankruptcy law, or any agreement made 
by the lessee, then the lessee under such lease may treat such lease as terminated by the rejection; 
or  
(ii) if the term of such lease has commenced, the lessee may retain its rights under such lease 
(including rights such as those relating to the amount and timing of payment of rent and other 
amounts payable by the lessee and any right of use, possession, quiet enjoyment, subletting, 
assignment, or hypothecation) that are in or appurtenant to the real property for the balance of 
the term of such lease and for any renewal or extension of such rights to the extent that such 
rights are enforceable under applicable nonbankruptcy law.  
 
(B) If the lessee retains its rights under subparagraph (A)(ii), the lessee may offset against the 
rent reserved under such lease for the balance of the term after the date of the rejection of such 
lease and for the term of any renewal or extension of such lease, the value of any damage caused 
by the nonperformance after the date of such rejection, of any obligation of the debtor under such 
lease, but the lessee shall not have any other right against the estate or the debtor on account of 
any damage occurring after such date caused by such nonperformance.  
 
(C) The rejection of a lease of real property in a shopping center with respect to which the lessee 
elects to retain its rights under subparagraph (A)(ii) does not affect the enforceability under 
applicable nonbankruptcy law of any provision in the lease pertaining to radius, location, use, 
exclusivity, or tenant mix or balance.  
 
(D) In this paragraph, “lessee” includes any successor, assign, or mortgagee permitted under the 
terms of such lease. 


