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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION
Inre:
ELECTRIC MACHINERY ENTERPRISES, Case No.: 8:03-bk-11047-MGW
INC,, Chapter 11
Debtor.
/

MEMORANDUM DECISION AND ORDER GRANTING
DEBTOR’S MOTION FOR PARTIAL SUMMARY JUDGMENT
AS TO POST-PETITION ATTORNEYS’ FEES

The majority of courts have held that an unsecured creditor is not entitled to collect post-
petition attorneys’ fees, costs, and other similar charges -- even if there is an underlying
contractual right to do so. Amwest Surety Insurance Company (“Amwest”) seeks to recover
attorneys’ fees and costs incurred post-petition as part of its unsecured claim against the Debtor,
Electric Machinery Enterprises, Inc. (“Debtor”). In keeping with the majority view, the Debtor’s
objection to Amwest’s claim for attorneys’ fees incurred post-petition will be sustained.

Procedural Background

Amwest was a surety that issued a subcontractor performance bond (“Bond”) on behalf
of a contractor (“Contractor”) on a construction project. As an accommodation to the Contractor
who procured the Bond, the Debtor executed an indemnity agreement (“Indemnity Agreement”)
in favor of Amwest agreeing to indemnify Amwest from any losses incurred with respect to the
Bond. The Contractor defaulted in its obligation to pay a subcontractor obligee, who thereafter
sued and obtained a judgment (“Judgment”) against the Contractor and Amwest for $432,471.16.

Amwest has filed an unsecured proof of claim (*Amwest’s Claim”) in the Debtor’s

chapter 11 case for the amount of the Judgment, together with attorneys’ fees incurred both
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before and after the filing of the Debtor’s bankruptcy petition for fees in connection with
collection of the Judgment -- including substantial amounts incurred in connection with the
litigation of the Debtors’ objection to Amwest’s Claim.

Issue Presented

Whether a creditor holding a totally unsecured claim is entitled to attorneys’ fees, costs
and other charges that were incurred post-petition, based on an attorney fee provision contained
in the contract giving rise to the unsecured claim.

Conclusions Of Law

This Court has jurisdiction of this matter under 28 U.S.C. sections 157 and 1334(b). This
is a core proceeding pursuant to 28 U.S.C. section 157(b)(2)(B).

The majority of courts that have considered whether an unsecured creditor is entitled to
recover attorneys’ fees and other post-petition costs and charges as part of its unsecured claim
have concluded that unsecured and undersecured creditors are not entitled to recover post-
petition attorneys’ fees and similar costs. See In re Hedged-Investments Associates, Inc., 293
B.R. 523 (D. Colo. 2003); In re Loewen Group, Int’l, Inc., 274 B.R. 427 (Bankr. D. Del. 2004);
In re Pride Companies, L.P., 285 B.R. 366 (Bankr. N.D. Tex. 2002); In re Saunders, 130 B.R.
208 (Bankr. W.D. Va. 1991); In re Sakowitz, Inc., 110 B.R. 268 (Bankr. S.D. Tex. 1989); In re
Canaveral Seafoods, Inc., 79 B.R. 57 (Bankr. M.D. Fla. 1987); and In re Marietta Farms, Inc.,
2004 WL 3019360 (Bankr. D. Kan. Nov. 15, 2004).

There are four primary reasons why courts have concluded that an unsecured creditor is
not entitled to attorneys’ fees, costs and other charges. Each of these reasons mandates the
conclusion that post-petition attorneys’ fees should not be allowed as part of an unsecured claim.

First, a number of courts have focused on the plain language of section 506(b) and applied the
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