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DEBTOR’S RESPONSE IN OPPOSITION
TO BLUE RIDGE INVESTORS 11, LP’S MOTION REQUESTING
(1) DETERMINATION OF VOTING RIGHTS AND ALLOWANCE OF
BALLOT CAST (2) VALUATION OF COLLATERAL AND (3) HEARING
COMES NOW, Aerosol Packaging, LLC (the “Debtor”), and files this its Response in
Opposition to Blue Ridge Investors II, LP’s (“Blue Ridge”) Motion Requesting (1)
Determination of Voting Rights and Allowance of Ballot Cast (2) Valuation of Collateral and (3)

Hearing (“Motion™). In support of Debtor’s response, Debtor shows the Court as follows:

Relevant Underlying Facts

1. Before the Court is Debtor’s Revised Second Amended Plan of Reorganization (the

“Plan”), which is currently scheduled for a hearing on its confirmation on December 20, 2006, at
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10:00 a.m., the same time that the Motion filed by Blue Ridge is currently scheduled for hearing.
The Motion raises some critical threshold issues that will require the Court to resolve before it
can consider confirmation of the Plan. Consequently, Debtor agrees and acknowledges that the
Motion should be addressed by the Court prior to the scheduled hearing on confirmation of the

Plan.

2. On December 13, 2006 at 1:45 p.m., Blue Ridge filed a Class 5 Ballot voting to Reject
the Plan, and a Statement Concerning Ballot in which Blue Ridge asserts that it is rejecting the
Class 3A treatment provided by the Plan for Blue Ridge, and is seeking the alternative treatment

under the Plan for the claims Blue Ridge currently holds against Debtor and its estate.

3. On December 13, 2006 at 1:42 p.m., just moments in time prior to the filing by Blue
Ridge of its ballot and statement, Wachovia Bank, National Association (“Wachovia”), filed a
Class 3A Ballot, in the name of Blue Ridge pursuant to the terms of a certain subordination
agreement, voting to Accept the Plan, thereby agreeing to the primary treatment proposed by

Debtor under the Plan for the claims Blue Ridge currently holds against Debtor and its estate.

4. Consequently, as a threshold issue, the parties look to the Court to make a determination
as to which of the two ballots filed with respect to the claims of Blue Ridge against Debtor
should be considered at the hearing on confirmation of the Plan. If the Court determines that the
ballot filed by Wachovia should be recognized as valid, then Blue Ridge will be deemed to have
accepted the treatment provided for Blue Ridge as the holder of the claims in Class 3A with the
attendant requirements and distributions as set forth in the Plan. To the contrary, if the Court
determines that the ballot filed by Blue Ridge should be recognized as valid, then Blue Ridge

will be deemed to have rejected the primary treatment provided for Blue Ridge’s claim under the
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Plan and the alternative treatment provided under the Plan would be applicable. This alternative
treatment includes the need to hold a valuation hearing to determine the value of any collateral
that allegedly secures the claim that Blue Ridge holds against Debtor and its estate with the
attendant requirements and distributions under the Plan being given to any such secured claim, to
the extent ultimately allowed by the Court. Any portion of Blue Ridge’s claim that is not
deemed a secured claim will, pursuant to §506 of the Bankruptcy Code, be treated as an
unsecured claim to the extent ultimately allowed by the Court, and included in Class 5 under the

Plan with general unsecured creditors.

5. On December 13, 2006, pursuant to Section 502(a) of the Bankruptcy Code, Debtor filed
an objection to the proof of claim filed by Blue Ridge, thereby putting the allowed amount of
Blue Ridge’s claim in question. The actual amount of any allowed claim of Blue Ridge cannot
be determined until after a hearing is held by the Court specifically for this purpose. For
purposes of the confirmation hearing, however, notwithstanding the objection filed by Debtor,
the Court can estimate the amount of Blue Ridge’s claim and may temporarily allow such claim
in an amount the Court deems proper for purposes of accepting or rejecting the Plan. See Rule

3018(a) of the Federal Rules of Bankruptcy Procedure.

6. In its Motion, Blue Ridge acknowledges and admits that on or about December 5, 2002,
Blue Ridge, Wachovia (as successor to SouthTrust Bank), and Debtor entered into a
Subordination Agreement, as subsequently amended and modified twice by the parties (the
“Subordination Agreement”). As a consequence Wachovia is a party to and is entitled to rely
upon the terms of the Subordination Agreement for which it negotiated in good faith at the time

Wachovia agreed to make a loan to Debtor. Additionally, Debtor is a party to, and an intended
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third party beneficiary of, the Subordination Agreement and should likewise be entitled to rely
upon its enforcement as set forth therein. A copy of the Subordination Agreement, as amended,

is attached as Exhibit “A” to the Motion.

7. Pursuant to the express terms of the Subordination Agreement, Blue Ridge irrevocably

authorized and empowered Wachovia, as the senior secured party, to take certain actions in

Wachovia’s own name and in the name of Blue Ridge, to the detriment of Blue Ridge, as the
junior secured party subordinate to the claims of Wachovia. This broad grant of authority
affects significant substantive rights otherwise possessed by Blue Ridge, including (i) the right to
vote the claims of Blue Ridge in any bankruptcy proceeding of Debtor, (ii) the right to demand,
sue, collect or receive any distribution of any assets of Debtor distributed to creditors of Debtor,
and (iii) the right to recover any amounts payable on the Blue Ridge claims until such time as the
Wachovia claims are paid in full, and to the extent it does receive any distributions, Blue Ridge

does so in trust for the benefit of Wachovia.

8. In the Motion, Blue Ridge attempted to cite relevant language from Section 4 of the
Subordination Agreement; however the cited language in its Motion was incomplete with
significant language intentionally or unintentionally omitted. See Motion, paragraph 23. The
actual complete text of Section 4 of the Subordination Agreement to which Blue Ridge has
expressly agreed when it executed the Subordination Agreement on December 5, 2002 (which
was entered as part of the consideration for Wachovia’s predecessor bank to agree to make its

initial loans to Debtor on the same date) is as follows:

Section 4. In Furtherance of Subordination. The Subordinated Creditor [Blue
Ridge] agrees as follows:
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9.
Agreement, Wachovia is entitled to stand in the shoes of Blue Ridge and take broad actions, in
the name of Blue Ridge and against Blue Ridge’s own self interests, if Wachovia believes, in its

discretion, that taking such action is in Wachovia’s own self interest, benefit and necessary to

(a) Upon any distribution of all or any of the assets of the Borrower
[Debtor] to creditors of Borrower upon the dissolution, winding up, liquidation,
arrangement or reorganization of the Borrower, whether in bankruptey,
insolvency, arrangement, reorganization or receivership proceedings or upon an
assignment for the benefit of creditors or any other marshalling of the assets and
liabilities of the Borrower or otherwise, any payment of distribution of any kind
(whether in cash, property or securities) which otherwise would be payable or
deliverable upon or with respect to the Subordinated Debt [the Blue Ridge claims]
shall be paid or delivered directly to the Lender [Wachovia] for application (in the
case of cash) to or as collateral (in the case of non-cash property or securities) for

the payment or prepayment of the Obligations [the Wachovia claims] until the

Obligations shall have been paid in full.

(b) If any proceeding of the type referred to in subsection (a) above is
commenced by or against the Borrower [Debtor],

6)) the Lender |Wachovia] is hereby irrevocably authorized and
empowered (in its own name or_in the name of the Subordinated Creditor [Blue
Ridge] or otherwise), but shall have no obligation, to demand, sue for, collect and
receive every payment or distribution referred to in subsection (a) above and give
acquittance therefore and to file claims and proofs of claim and take such other
action (including without limjtation voting the Subordinated Debt or enforcing
any security interest or other lien securing payment of the Subordinated Debt) as

it may deem necessary or advisable for the exercise or enforcement of any of the
rights or interests of the Lender hereunder: and

(ii) the Subordinated Creditor [Blue Ridge| shall duly and promptly
take such action as the Lender [Wachovia] may request (A) to collect the
Subordinated Debt for account of the Lender [Wachovia] and to file appropriate
claims or proofs of claim in respect of the Subordinated Debt, (B) to execute and
deliver to the Lender [Wachovia] such powers of attorney, assignments or other
instruments as it may request in order to enable it to enforce any and all claims
with respect to, and any security interests and other liens securing payment of, the
Subordinated Debt, and (C) to collect and receive any and all payments or
distributions which may be payable or deliverable upon or with respect to any
security fro the Subordinated Debit.

(emphasis added)

As is clear from the plain and unambiguous language of Section 4 of the Subordination
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satisfy Wachovia’s claims against Debtor, “including without limitation voting the [Blue Ridge
claim]...as it may deem necessary or advisable for the exercise or enforcement of any of the
rights or interests of the Lender [Wachovia]” and to “receive every payment or distribution
referred to in subsection (a) above and give acquittance therefore.” This would include, as
Wachovia did, filing the Class 3A Ballot to accept the Plan, and when appropriate providing a
written release of Debtor and other parties obligated on the Blue Ridge claims as a condition
precedent to receiving the distribution that would otherwise be payable to Blue Ridge under the
Plan as the holder of the Class 3A claims (i.e., the Blue Ridge claim). Blue Ridge negotiated
away these rights and obligated itself to Wachovia until the Wachovia claim is paid in full. If
the Court determines that Wachovia is properly entitled to vote Blue Ridge’s Class 3A Ballot to
accept the Plan, no valuation hearing will be necessary to determine the value of Blue Ridge’s
secured claim, if any, because Blue Ridge will have been deemed to have accepted the primary
treatment provided for Class 3A under the Plan, which distribution will be payable to Wachovia

unless and until the Wachovia claim is paid in full.

Argument and Citation of Authority

A. Voting Transfer Provisions Are Enforceable Under Traditional Principles
of Contract Law.

10.  Section 510(a) of the Bankruptcy Code expressly provides that “[a] subordination
agreement is enforceable in a case under this title to the same extent that such agreement is

enforceable under applicable nonbankruptcy law.” 11 U.S.C. §510(a).

11.  Many courts have been in agreement and have enforced provisions in subordination

agreements giving the senior creditor the right to vote on a chapter 11 plan on behalf of a junior
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subordinated creditor. See In re Curtis Center Limited Partnership, 192 B.R. 648 (Bankr.
E.D.Pa. 1996); In re Inter Urban Broadcasting Cincinnati, Inc., 1994 WL 646176 (E.D.La.
1994); in In re Davis Broadcasting, Inc., 169 B.R. 229 (Bankr. M.D.Ga. 1994), rev’d on other
grounds, 176 B.R. 290 (M.D.Ga. 1994); and Matter of Itemlab, Inc., 197 F. Supp. 194 (E.D.N.Y.

1961).

12.  Courts have enforced subordination agreements based on traditional contract law
principles. Junior creditors voluntarily enter subordination agreements with provisions assigning
their voting rights to a senior creditor in order to receive the benefit from a senior creditor who
agrees to offer credit, a loan or some other form of consideration to the debtor. In exchange for
the consideration, the senior creditor should be entitled to rely on the voting transfer provisions
assigned to the senior creditor by the junior creditor. Accordingly, subordination agreements
should be enforced in accordance with the parties’ intent and the plain language in them to “the

extent such agreement is enforceable under applicable nonbankruptcy law.” 11 U.S.C. §510(a).

13.  The court in In re Curtis upheld the voting provision in a subordination agreement
thereby allowing the senior creditor to vote the ballot of a junior subordinated creditor, and stated
“the language of the subordination agreement is plain and unambiguous. The terms of this pre-
petition agreement are fully enforceable in this Bankruptcy case pursuant to 11 U.S.C. §
510(a)....” In re Curtis, supra at 660. The voting provision in that subordination agreement

provided as follows:

Sumitomo [the senior creditor] is authorized on behalf of Mellon [the junior
creditor] to file all claims, proofs of debt, petitions and other documents required
in such statutory or non-statutory proceedings for the full outstanding amount of

[junior creditor’s] debt and prove and vote or consent in any proceedings with
respect to any and all claims of [junior creditor] relating to |junior creditor’s]
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debt, in each case as Sumitomo [senior creditor] may deem advisable, in its sole
discretion.

In re Curtis, supra at 660 (emphasis added).
The intention of the parties in the Curtis case was abundantly clear by the express language of
the subordination agreement between them. The Curtis court correctly recognized that the junior
creditor agreed to assign all of its rights, including its right to vote or consent in any proceeding
with respect to its claims.  The language in the subordination agreement in Curtis is
substantively very similar to the language in Section 4 of the Subordination Agreement between

the parties.

14.  The district court in In re Inter Urban Broadcasting also upheld the assignment of voting
rights provided in a subordination agreement between a senior creditor and junior subordinated
creditor. As a condition precedent to the senior creditor’s loan to the debtor, the junior
subordinated creditor executed a subordination agreement and assigned and subordinated to the
senior creditor all its claims, collateral, interests and rights until the senior creditor was paid in
full, including the junior subordinated creditor’s right to vote in connection with any plan of
reorganization. In re Inter Urban Broadcasting, supra at 646176, In Inter Urban both the
debtor and senior creditor filed plans of reorganization. The senior creditor voted its and the
junior creditor’s claims for the senior creditor’s plan and the debtor objected. The underlying
bankruptcy court denied debtor’s objection, confirmed the senior creditor’s plan, thereby
enforcing the voting transfer provisions of the subordination agreement. Debtor appealed the
bankruptcy court’s dental of its objection to the district court. The district court affirmed the
bankruptcy court and acknowledged that the underlying bankruptcy court held that in enforcing

the voting transfer provision “[ulnder the Subordination Agreement with Firstmark [junior
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creditor|, Barclays [senior creditor] is granted the right to vote the claim of Firstmark in this
bankruptcy case. Firstmark has been given notice of the bankruptcy proceeding, has appeared
through its counsel of record, and has raised no objection to Barclays’ voting of Firstmark’s
claim. Barclay’s acceptance of Barclays’ plan on behalf of Firstmark is consistent with its rights
under the Subordination Agreement....” Id. at 646176. The fact that the junior creditor raised
no objection to the senior creditor’s right to vote went arguably to the bona fide nature of the
subordination agreement and was irrelevant to the bankruptcy court’s determination and
willingness to enforce the voting transfer provisions in the subordination agreement in
accordance with its intended purpose. There is no indication that the junior creditor’s failure to
object was dispositive of the senior creditor’s underlying right to vote the claim of the junior
creditor as provided for in the subordination agreement, but rather it appears to be the plain and
unambiguous language in the subordination agreement itself that caused the district court to
uphold the senior creditor’s right to vote the claim of the junior creditor for the senior creditor’s
plan, clearly to the detriment of the junior creditor. The district court, in its application of
traditional theories of contract law, further noted the junior creditor benefited from the senior
creditor’s loan to the debtor and in exchange for that benefit assigned and subordinated all its

claims and interests to the senior creditor. Id.

15. Moreover, in In re Davis Broadcasting, Inc., 169 B.R. 229 (Bankr. M.D.Ga. 1994), rev’'d
on other grounds, 176 B.R. 290 (M.D.Ga. 1994), the bankruptcy court for the Middle District of
Georgia denied a junior creditor’s motion to reopen a chapter 11 case and request to modify the
order confirming the plan of reorganization. The junior creditor executed a subordination

agreement with a senior creditor and agreed to subordinate its claim, including its right to vote in

-9.
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a bankruptcy proceeding. The senior creditor voted on its own behalf and on behalf of the junior
creditor to accept the debtor’s plan of reorganization and in doing so did not protect the interest
of the junior creditor. The junior creditor failed to object to confirmation and did not appeal the
confirmation order. Instead, it filed a motion to change the provisions of the plan after
confirmation and after substantial consummation. While the court did not expressly rule on the

validity of the voting transfer provisions in the subordination agreement, it stated in dicta that:

The Court must keep in mind that Broadcast [junior creditor] was not forced to
loan money to the Debtor and enter into the Subordination Agreement with
AmeriTrust [senior creditor]. In essence Broadcast is saying that it should not
suffer any ill effects from AmeriTrust’s not protecting its interests as it would
have preferred, although Broadcast freely entered into the Subordination
Agreement that put it into this situation. In other words, Broadcast does not want
to be held responsible for its own actions.

Id. at 234.

16.  In the instant case, this Court should enforce the voting transfer provisions of the
Subordination Agreement between Blue Ridge, Wachovia and Debtor because it was clearly the
intention of all three parties involved that Blue Ridge was to irrevocably assign material
substantive rights to Wachovia, including Blue Ridge’s right to vote with respect to any plan in
Debtor’s case. Blue Ridge received the benefit of Wachovia’s loan to Debtor in exchange for,
among other things, an assignment of Blue Ridge’s voting and other rights as a senior creditor.
Wachovia is entitled to protect Wachovia’s senior creditor rights and status even to the detriment
of Blue Ridge. As outlined above and expressly provided in 11 U.S.C. § 510(a), courts have
applied traditional theories of contract law to enforce voting transfer provisions in subordination
agreements. This Court too should enforce the voting transfer provisions of the Subordination

Agreement, as intended by all three interested parties. Just as the junior creditor attempted in the
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Davis case, Blue Ridge, as the junior creditor, is asking this Court to ignore the clear
unambiguous language in the Subordination Agreement so that Blue Ridge should not suffer any
ill effects from Wachovia not protecting Blue Ridge’s interest as Blue Ridge would have
preferred (i.e., by accepting the plan instead of rejecting it like Blue Ridge desires) although Blue
Ridge freely entered the Subordination Agreement that put Blue Ridge into this situation. In
other words, Blue Ridge does not want to be held responsible for its own actions and desires a
course of action that will put Wachovia’s recovery at risk, something the subordination

agreement was intended to prevent.

17. Contrary to the line of cases noted above, Blue Ridge cites Bank of America, N.A. v.
North LaSalle Limited Partnership, 246 BR 325 (Bankr. N.D. I11. 2000), in which the court took
painstaking efforts to ignore the clear language of the subordination agreement in that case and
held that for various reasons the junior creditor was entitled to vote its claim in the relevant
bankruptcy case. Debtor more fully discusses and distinguishes the LaSalle decision in Section

D of this response.

B. Blue Ridge Has No Interest In Its Claim Until Wachovia Is Paid In Full And
Therefore Is Not Entitled To Vote.

18. A second rationale for why this Court should enforce the voting transfer provisions of the
Subordination Agreement is that Blue Ridge has no interest in its claim until Wachovia is paid in
full. Pursuant to the applicable provisions of the Subordination Agreement, Blue Ridge agreed
that it was not entitled to any recovery from Debtor until Wachovia’s claims were fully paid.

Sections 2 and 3 of the Subordination Agreement directly address this point and state as follows:
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Section 2. No Payment on the Subordinated Debt. The Subordinated Creditor
[Blue Ridge] agrees not to ask, demand, sue for, take or receive from the
Borrower [Debtor], directly or indirectly, in cash or other property or by set-off or
in any other manner (including without limitation from or by way of collateral),
payment of all or any of the Subordinated Debt [the Blue Ridge claims] which
may now or hereafter be owing by the Borrower, or any successor or assign of the
Borrower (including, without limitation a receiver, trustee or debtor-in-
possession) (the term “Borrower” shall hereinafter include any such successor or
assign of Borrower) unless and until the Obligations [the Wachovia claims] shall
have been_ paid in full; provided, however, that unless and until Lender
[Wachovia] gives Subordinated Creditor [Blue Ridge] notice of the occurrence of
an event of default under the Loan Agreements, the Subordinated Creditor may
receive regularly scheduled payments of interest only on the Subordinated Debt.

Section 3. Subordination of Liens. All liens and security interests of the
Subordinated Creditor, whether now or hereafter arising and howsoever existing,
in any assets of the Borrower or in any other assets securing the Obligation shall
be and hereby are subordinated to the rights and interests of the Lender in those
assets; the Subordinated Creditor shall have no right to possession of any such
assets or to foreclose upon any such assets, whether by judicial action or
otherwise, unless and until all of the Obligations shall have been paid in full.

(emphasis added)

19.  Notwithstanding the broad acknowledgment of Wachovia’s rights in the Subordination
Agreement that were clearly drafted and contemplated a detrimental effect on Blue Ridge, Blue
Ridge asserts that it is the holder of the claim and therefore is entitled to vote the claim pursuant
to §1126(a) of the Bankruptcy Code which states that “[t]he holder of a claim or interest allowed
under section 502 of this title may accept or reject a plan....” 11 U.S.C. §1126(a). It is Blue
Ridge’s position that only “Blue Ridge should and must be afforded an opportunity to preserve
and protect its rights against Wachovia, the Debtor, é.nd third parties. Blue Ridge should be
allowed to fully participate in the plan process including, without limitation, voting its claim.”
See Motion, paragraph 35. Blue Ridge further goes on to claim that “[n]either Wachovia nor the
Debtor has any interest in preserving or protecting Blue Ridge’s interests. The bankruptcy and
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